SSosSiiiJiSssi;siissiajJi;«J^Mg«fgj«i<^«Mg;igiiM^  .: 


.      t 


# 


f 


UNIVERSITY 

OF  CALIFORNIA 

LOS  ANGELES 


SCHOOL  OF  LAW 
LIBRARY 


LOS  ANGELES 
STATE  NORMAL  SCHOOL 


^ 


Digitized  by  the  Internet  Archive 

in  2007  with  funding  from 

IVIicrosoft  Corporation 


http://www.archive.org/details/businesslawcasem06commiala 


Business  Law— Case  Method 


SEVEN  VOLUMES 


Prepared  under  the  Editorial  Supervision  of 

WILLIAM  KIXMILLER,  Ph.B.,  J.D. 

and 

WILLIAM  H.  SPENCER,  Ph.B.,  J.D. 

2  7S  ^  ^ 


A  Systematic  Non-Technical  Treatment  of 

Business  Law  in  Story  and 
Case  Form 


PUBLISHED  BY 


Commerce  Clearing  House 

LES  Gas  I 
CHICAGO 


1170  Peoples  Gas  Building 


u(> 


19/5 


Copyrlffht  1915 

by 

WILLIAM  KixMILLER 


Entered  at  Stationers  Hall,  London 
All  Rights  Beserved 


CONTENTS 

PUBLIC  SERVICE  CORPORATIONS 

Page 

I.  NATURE  OF  PUBLIC  CALLING. 

II.  OBLIGATIONS  OF  PUBLIC  SERVICE  COM- 
PANIES. 

A.  Duty  of  Equal  Service  to  all 6 

B.  Compensation  of  Public  Service  Company 9 

C.  Public  Service  Companies  as  Trustees  of  Their  Business  13 

D.  Refusal  to  Serve  a  Rival 19 

E.  Limited  Obligation  of  a  Public  Service  Company 20 

F.  Extraordinary    Liability    of   Innkeepers,    Common   Car- 
riers and  Warehousemen 26 

III.  COMMON  CARRIERS. 

A.  Distinction  Between  Common  Carriers  and  Other  Car. 
riers  29 

B.  Express  Companies 32 

C.  Railroad  as  Carrier  of  All  Kinds  of  Goods 35 

D.  Facilities  for  Carriage 37 

1.  Reasonable  Facilities  37 

2.  When  Preference  May  be  Made 43 

3.  Perishable  Goods  45 

4.  Notice  by  the  Shipper 47 

5.  Right  to  Make  Rules  as  to  Shippers 49 

E.  Receiving  Freight  51 

1.  Carrier  Must  Receive  Freight " 51 

2.  Strikes  and  Mob  Violence  as  an  Excuse 53 

F.  Duty  to  Deliver  to  the  Consignee 56 

1.  Time  and  Manner  of  Delivery 56 

2.  Delivery  to  the  Wrong  Person 59 

O.    The  Liability  of  a  Common  Carrier 61 

1.  When  the  Liability  Attaches 61 

2.  Loss  Due  to  the  Inherent  Nature  of  the  Goods  or 
Negligence  of  the  Shipper 64 

3.  Loss  Caused  by  an  Act  of  God 67 

4.  Limiting  Liability    70 

a.  Release  of  Liability  for  Negligence 70 

b.  Limiting  Time  Within  Which  a  Claim  for  Damages 
May  be  Made 74 


II  CONTENTS— Co«//«z/f^ 

Page 

5.    Iiiiniting  the  Amotmt  of  Liability 77 

H.    When  Liability  of  Common  Carrier  Ceases 82 

1.  Three  Eules  82 

L    Connecting  Carriers  89 

L     Forwarding  Liability  89 

2.  Bight  of  a  Connecting  Carrier  to  Benefit  of  Contracts 
Made  With  First  Carrier 91 

S.    Lien  of  Connecting  Carrier 94 

J.    Specific  Duties  and  Liabilities  of  Carriers  of  Passengers  97 

1.  When  the  Belationship  of  Passengers  Begins 97 

2.  Possession  of  a  Ticket  by  a  Person 99 

5.  When  a  Person  Becomes  a  Passenger  of  a  Vehicle  That 
Stops  on  Signal 102 

4.    Degree  of  Care  Bequired  of  a  Carrier  of  Passengers. .  104 

6.  Termination  of  the  Belation 107 

6.    Baggage  109 

IV.  PUBLIC      SERVICE      CORPORATION      FI- 
NANCE. 

A.  Mortgages  in  the  Form  of  Trust  Deeds 113 

B.  Statute  May  Provide  a  Mortgage  to  Secure  Bonds 116 

O.    Negotiability  of  Corporation  Bonds 121 

D.    Foreclosure  and  Be-organization 128 

£.    Appointment  of  a  Beceiver 13S 

V.  VALUATION    OF    PUBLIC    SERVICE    COR- 
PORATIONS. 

A.    Distinction  Between  Valuation  for  Bate  and  Purchase 

Purposes   142 

INTERSTATE  COMMERCE 

I.    MEANING  OF  THE  WORD  "COMMERCE." 

A.  Commerce  is  Business  Intercourse 157 

B.  Whether  Commercial  Purpose  is  Necessary 161 

C    Transportation    163 

D.  Transmission  of  Intelligence 165 

E.  Manufacture  is  not  Commerce 168 

F.  Bestowing  Labor  Upon  Articles  and  Betuming  Them . . .  172 

G.  Distinction  Between  Commodities  of  Value  and  Things 
Which  Bepresent  Value 174 

H.    0.  0.  D.  Orders  and  Delivery  by  Traveling  Salesman. . . .  177 


CONTENTS— ContmueJ  III 

Page 

I.    Itinerant  Salesman  181 

J.    When  Route  Between  Two  Points  in  One  State  Lies  Part- 
ly in  Another  State 183 

K.    Agreement  of  Stock  Brokers,  Distinguished  From  Agree- 
ment of  Sellers 186 

II.  NATURE  OF  POWER  OF  CONGRESS. 

A.    Subjects  National  in  Scope 190 

III.  NATURE     OF     THE     POWERS     OF     THE 
STATE. 

A.  State  Polics  Power  as  Affecting  Commerce 196 

B.  When  the  Bight  of  the  State  to  Tax  Ceases 203 

1.     Tax  Upon  Exports 203 

O.     The  Right  of  States  to  Tax  Imports 205 

1.  Arrival  of  Goods  at  Destination 205 

2.  The  Original  Package  Doctrine 209 

IV.  ANTI-TRUST  LEGISLATION. 

A.  Common  Law  Rule  in  Regard  to  Restraint  of  Trade 213 

B.  The  Sherman  Law 217 

O.    The   Sherman   Law  Was   at   First  Construed   as  Being 

Broader  Than  the  Common  Law 221 

D.  The  Sherman  Act  Construed  in  the  Light  of  the  Common 
Law    228 

E.  Injury  or  Benefit  to  the  Puhlic 230 

P.    Size  as  a  Test 233 

V.  CLAYTON   ACT— PRICE   DISCRIMINATION 
CLAUSE. 

A.    Statutes  Prohihiting  Price  Discrimination 241 

1.  Legislatures  Have  Power  to  Prohibit  Discrimination. .  241 

2.  Discrimination  May  he  Prohibited  Only  if  it  has  Con- 
sequences of  Public  Importance 245 


Public  Service  Corporations 

I.    NATURE  OF  PUBLIC  CALLING 
STOBY  CASE 

The  Inter  Ocean  Publishing  Company  owned  a  daily 
newspaper  in  Chicago,  called  the  Inter  Ocean  Daily. 
The  company  had  for  several  years  been  receiving  its 
foreign  news  from  the  Associated  Press,  a  company 
organized  to  distribute  this  news  to  many  newspapers. 
At  the  expiration  of  its  contract  with  the  Inter  Ocean 
company,  the  Associated  Press  refused  to  make 
another,  since  it  had  already  contracted  with  other 
papers  in  Chicago  to  give  them  its  exclusive  service. 
Because  of  this  refusal  to  furnish  it  with  news,  the 
Inter  Ocean  company  brought  an  action  in  court  to 
compel  the  Associated  Press  to  render  the  service. 
The  suit  was  brought,  on  the  ground  that  the  defend- 
ant was  engaged  in  a  public  service  calling,  and,  there- 
fore, must  serve  all  the  public  alike.  The  Associated 
Press  maintained  that  it  was  engaged  in  a  private 
business,  and  could  serve  whom  it  pleased,  or  refuse 
service  where  it  pleased,  and  that  no  reason  need  be 
given  for  this  preference.  The  case  turns  on  the  point 
whether  or  not  the  Associated  Press  is  a  public  serv- 
ice corporation. 

BUUNG  COUBT  CASE 

Munn  vs.  Illinois,  Volume  94  United  States  Reports, 
Page  113. 

The  legislature  of  the  State  of  Illinois  passed  a  law, 
fixing  the  maximum  rate  of  storage  in  grain  elevators 
in  the  city  of  Chicago,  and  other  cities  having  over  one 
hundred  thousand  inhabitants.  The  elevator  and 
warehouse  owners  considered  their  business  a  private 
business,  and  maintained  that  the  state  had  no  power 
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to  regulate  it,  or  fix  charges  for  their  service.  They 
maintained  that  the  fixing  of  storage  charges  was  such 
an  interference  with  private  property  as  to  amount  to 
a  taking  of  property  without  due  process  of  law,  and, 
therefore,  invalid  under  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States.  The  case 
was  carried  to  the  Supreme  Court  of  the  United 
States. 

Chief  Justice  Waite  rendered  the  opinion  of  the 
court,  and  held,  in  substance,  that  the  business  con- 
ducted by  grain  elevators  and  warehousemen  had  in 
recent  years  become  affected  with  a  public  interest, 
because  those  who  controlled  the  business  wielded  a 
tremendous  power  over  the  public  welfare.  The 
nature  of  the  business  tended  to  make  it  a  natural 
monopoly  whose  control  was  centered  in  a  few  indi- 
viduals. Therefore,  these  individuals  exercised  a  sort 
of  public  office  or  public  trusteeship,  and  were  subject 
to  governmental  control.  The  criterion  for  determin- 
ing whether  a  given  business  has  become  public  service 
is  its  consequence  and  influence  upon  public  welfare. 
In  this  case,  the  business,  because  of  its  inherent 
nature,  became  affected  with  a  public  interest,  and  is 
properly  subject  to  state  control.  Judgment  was 
given  for  the  State  of  Illinois. 

RUUNG  LAW 
Story  Case  Answer 
It  is  a  principle  of  fundamental  law  that  a  man  may, 
in  his  o^Ti  business,  deal  mth  whom  he  pleases,  and  in 
the  manner  he  chooses,  so  long  as  he  does  not  commit 
any  wrong,  either  to  the  individual  or  the  state.  For 
instance,  the  shoemaker  may  today  fix  any  price  he 
pleases  upon  his  own  commodity  and  service ;  he  may 
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sell  to  one,  and  refuse  to  sell  to  another  without  offer- 
ing or  having  any  reason  for  his  conduct.  This  funda- 
mental rule  of  the  Common  Law  is  further  safe- 
guarded by  the  Constitution  of  the  United  States, 
which  denies  the  right  to  the  state  to  curb  liberty  of 
contract,  to  take  property,  without  due  process  of  law. 
This  principle  of  law  is  applicable  to  all  private  busi- 
ness conducted  either  by  an  individual,  partnership,  or 
corporation. 

When  a  business  or  property  becomes  affected  with 
a  public  interest,  and  by  this  is  meant  when  its  con- 
trol gives  power  to  those  in  charge  to  jeopardize  pub- 
lic happiness,  or  impress  burdens  upon  the  community 
at  large,  the  law  recognizes  the  public  as  having  an  in- 
terest in  that  business,  with  a  resulting  power  in  the 
public  through  its  government  to  regulate  that  busi- 
ness. The  number  of  such  businesses  becoming  clothed 
with  a  public  interest,  tends  to  increase,  as  our  eco- 
nomic development  tends  to  become  more  complex. 
This  is  illustrated  by  the  Ruling  Court  Case,  where  a 
business  formerly  purely  private  is  now  recognized  as 
a  public  service  employment.  It  has  been  predicted  by 
one  eminent  writer,  that  all  business  which  supplies 
the  public  with  the  necessities  of  life,  will  in  the  course 
of  time  become  public  service  functions,  and  subject  to 
the  control  of  the  state.  Various  and  divergent  organ- 
izations have  been  declared  by  the  courts  to  be  public 
service  companies.  In  Connecticut,  a  cemetery  asso- 
ciation was  declared  a  public  employment,  because  the 
burial  of  the  dead  affected  public  health.  In  Maine, 
a  log  driving  company  was  given  the  exclusive  right 
to  drive  logs  upon  a  certain  river  and,  therefore,  held 
to  be  a  public  service.    Companies  engaged  in  grind- 
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ing  grains  have  been  declared  public  service  organi- 
zations in  those  communities  where  the  business  seri- 
ously affected  public  welfare,  in  that  the  people  were 
dependent  upon  those  particular  mills  for  their  food 
stuffs.  Obviously,  this  is  not  true  of  grain  mills  in 
modern  times  in  most  communities.  Railroads,  street 
railways,  irrigation,  telegraphy,  telephone,  lighting 
plants,  are  the  usual  public  employments. 

The  Story  Case  is  based  upon  Inter  Ocean  Publish- 
ing Company  vs.  Associated  Press,  where  the  court 
held  that  the  latter  was  a  public  service  corporation. 
The  court  said,  that,  since  its  business  became  of  vast 
importance  to  the  public,  and  the  operations  of  such  a 
business  required  the  expenditures  of  vast  sums  of 
money,  it  was  a  public  service  company,  required  to 
do  business  with  all  newspapers.  The  court  further 
explained  that  scarcely  any  newspaper  could  organize 
and  continue  the  means  of  gathering  such  necessary 
information  as  was  gathered  by  the  association,  and 
no  newspaper  could  be  regarded  as  a  newspaper  of  the 
day  unless  it  had  access  to  this  news. 

There  are  several  tests  for  determining  whether  or 
not  a  given  occupation  is  a  public  calling. 

(1)  Everywhere,  hotel  and  innkeepers  remain  pub- 
lic servants,  because  of  the  long  established  precedent 
of  Common  Law.  In  former  times,  before  the  days 
of  modern  conveniences  in  travel,  the  wayfarer  was 
absolutely  dependent  upon  the  inn  of  the  town  in  which 
he  arrived,  at  night.  The  necessity  of  the  people, 
therefore,  fixed  the  innkeeper  as  a  public  servant,  who 
must  take,  as  guests,  all  who  come  to  his  door.  That 
necessity  does  not  exist  today,  yet  the  law  with  refer- 
ence to  innkeepers  remains. 
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(2)  If  an  organization  is  granted  a  legal  monopoly 
or  franchise,  clearly  it  is  a  public  service  company,  in 
that  the  public  itself  has  granted  to  it  one  of  its  own 
functions,  such  as  the  right  to  run  a  street  railway, 
pipe  lines,  telephone  lines,  ferry,  or  canal  boats. 

(3)  The  complexity  of  modern  civilization  creates 
natural  monopolies,  such  as  the  one  outlined  in  the 
Story  Case  and  Ruling  Court  Case.  A  natural  monop- 
oly is  a  business  that  has  practically  eliminated  com- 
petition by  its  own  growth  and  size,  without  the  aid 
of  legal  franchises.  Should  it  seriously  affect  public 
welfare,  it  becomes  a  public  service  organization. 


II.     OBLIGATIONS  OF  PUBLIC  SERVICE 
COMPANIES 

A.     Duty  of  Equal  Service  to  All 

STOEY  CASE 

The  Consumers  Gas  Trust  Company  was  organized 
to  construct  and  maintain  a  natural  gas  line  in  Gains- 
ville,  Indiana,  to  supply  the  citizens  of  the  town  with 
natural  gas.  The  company  had  been  in  existence  for 
several  years,  when  the  natural  gas  weakened  in  force, 
and  the  company  refused  to  supply  new  applicants 
with  gas.  Jane  Woods  owned  property  in  the  town, 
and  she  applied  for  the  right  to  use  the  natural  gas ; 
when  this  was  refused,  she  asked  the  state  attorney  to 
bring  an  action  in  mandamus  to  compel  the  company 
to  supply  her  with  its  commodity.  The  company  de- 
fended, on  the  ground  that  it  was  xmable  to  supply  its 
customers  with  all  the  gas  they  required,  and,  there- 
fore, could  not  assume  new  obligations.  Is  this  a  good 
defense  ? 
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RXJUNG  COURT  CASE 

Village  of  Bowling  Green  vs.  Cincinnati,  Hamilton 
S  Dayton  Railroad  Company,  Volume  57  Ohio  State 
Reports,  Page  336. 

The  village  of  Bowling  Green  passed  an  ordinance 
requiring  the  C,  H.  &  D.  Railroad  to  light  certain 
crossings  within  the  village.  The  railroad  company- 
failed  to  provide  the  lights,  and  the  village  authorities, 
pursuant  to  the  ordinance,  supplied  the  lights  and 
brought  this  suit  against  the  railroad  company  to  re- 
cover from  it  the  expense  incurred.  The  railroad  com- 
pany made  two  defenses,  first,  that  the  village  did  not 
have  authority  to  require  the  installation  of  the  lights, 
and,  therefore,  did  not  have  the  right  to  do  the  work 
at  the  expense  of  the  company;  and,  second,  that  be- 
cause the  ordinance  required  electric  lights  of  a  cer- 
tain type,  it  put  the  railroad  company  at  the  mercy  of 
the  local  electric  light  company,  compelling  it  to  pay 
whatever  extortionate  price  the  light  company  should 
require. 

The  first  defense  was  held  insufficient,  because  the 
case  came  within  the  statute  giving  villages 
power  to  pass  regulations  of  this  nature.  The  require- 
ment w^as  of  the  sort  that  the  village  could  make,  and 
would  be  valid  if  not  unreasonable. 

Of  the  second  defense,  the  court  said,  in  an  opinion 
by  Mr.  Justice  Bradbury:  *'It  is  true  that  the  rail- 
road was  required  to  adopt  electricity  as  the  means  of 
illumination,  and  was  confined  to  the  kind  of  lamps 
and  their  attachment  then  in  use  in  said  village.  If 
the  exclusive  right  to  use  these  lamps  and  attachments, 
within  the  village,  had  been  granted  by  the  patentee  to 
the  Bowling  Green  Electric  Light  &  Power  Company, 
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and  if  this  company  had  an  absolute  power  to  fix  the 
price  that  it  could  exact  for  the  use  of  its  light  and 
lamps,  then  the  contention  of  the  railroad  company- 
would  find  strong  support  in  reason  and  justice.  It 
may  be  conceded,  that  the  lamps  and  their  attach- 
ments, as  well  as  the  system  of  lighting  in  use  in  the 
village,  were  all  protected  by  patents  and  yet  the  power 
of  extortion  would  not  follow,  necessarily.  Although 
the  light  and  power  company  has  acquired  a  monopoly 
in  the  village,  the  use  to  which  it  has  devoted  its  prop- 
erty is  one  in  which  the  public  has  an  interest.  Both 
reason  and  authority  deny  to  a  corporation  in  such  a 
relation  to  the  public,  the  power  to  fix  arbitrarily  the 
price  at  which  it  will  furnish  light.  The  Bowling 
Green  Electric  Light  &  Power  Company  was  bound 
to  serve  all  of  its  patrons  alike;  it  could  impose  on 
the  railroad  company  no  greater  charge  than  it  exacted 
of  others  whom  it  served.  The  village  had  authority 
to  fix  the  rates  of  the  light  company.  If  it  should  fail 
to  do  so,  and  the  railroad  company  should  believe  that 
an  extortionate  price  was  demanded,  it  could,  by 
appealing  to  the  courts  of  the  state,  compel  the  light 
company  to  establish  a  reasonable  price.  It  follows 
that  the  ordinance  was  not  unreasonable  in  its  require- 
ments. Even  though  the  railroad  company  was  com- 
pelled to  patronize  the  light  company,  this  is  not  objec- 
tionable, since  that  company  is  bound  to  supply  its 
patrons  on  terms  that  must  be  both  reasonable  and  im- 
partial. ' ' 

It  was,  therefore,  decided  that  the  ordinance  was 
valid,  because  it  was  not  oppressive  to  require  the  rail- 
road to  deal  with  a  company  that  was  legally  bound 
to  serve  it  fairly.    The  village,  having  authority  to  re- 
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quire  the  lights,  could  install  them  at  the  expense  of 
the  company.  Judgment  was  given  for  the  plaintiff, 
the  village. 

RULING  LAW 
Story  Case  Answer 

The  fundamental  rule  governing  all  public  service 
companies  is  that  they  must  serve  all  persons  desir- 
ing their  service  on  equal  terms,  without  discrimina- 
tion, and  for  a  reasonable  charge.  This  is  true  whether 
the  public  employment  is  a  corporation,  a  partnership, 
or  an  individual.  If  this  law  did  not  exist,  the  ele- 
mentary purpose  of  creating  public  utility  companies 
would  be  defeated.  Thus,  a  contract  entered  into  by 
an  irrigation  company  whereby  it  agreed  to  sell  water 
to  one  electric  power  plant,  but  to  no  other  company 
desiring  to  use  its  power  to  generate  electricity,  was 
declared  a  void  contract,  on  the  ground  that  the  irri- 
gation company  was  engaged  in  a  public  calling,  and 
must  serve  all  alike. 

Two  gas  companies,  operating  in  the  same  town  in 
Indiana,  mutually  agreed  not  to  supply  gas  to  each 
other 's  customers.  This  contract  was  declared  illegal, 
on  the  ground  that  the  companies  must  serve  all  who 
apply.  In  South  Carolina,  a  groceryman  agreed  with 
one  telephone  company  not  to  use  the  telephone  of  a 
rival  line,  and  if  he  did  so,  the  first  could  sever  its 
services.  The  court  held  that  the  company  could  not 
sever  its  service,  although  the  grocer  also  used  the 
rival  telephone,  on  the  ground  that  the  telephone  com- 
pany could  not  thus  discriminate.  The  same  law 
applied  to  the  case  where  a  lighting  company  charged 
a  customer,  who  had  applied  for  electricity,  an  addi- 
tional price  for  a  transformer,  in  pursuance  of  its  pol- 
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icy  to  supply  transformers  free  to  those  who  had  the 
wiring  of  their  houses  done  by  the  company's  own  wir- 
ing department,  but  to  charge  applicants,  like  the  pres- 
ent one,  who  had  their  wiring  done  by  other  parties, 
the  full  price  of  the  transformers.  The  Supreme  Court 
held  that  this  discrimination  was  not  justifiable. 

The  Story  Case  is  based  upon  the  Court  Case  of 
Wood,  In  the  Name  of  the  State,  vs.  Consumers  Gas 
Trust  Company,  Volume  157,  Indiana  Reports,  Page 
345,  where  the  court  held  that,  since  the  company's 
lines  were  contiguous  to  the  plaintiff's  property,  which 
was  thus  subservient  to  its  business,  and  since  it  was 
a  public  service  company,  the  plaintiff  had  the  right, 
with  the  public  in  general,  to  whatever  service  the  com- 
pany could  grant.  The  court  said  that  the  right  to  the 
gas  was  held  in  common  by  all  those  abutting  on  the 
streets  where  the  company's  pipes  were  laid;  that  the 
legislature  could  not  grant  the  right  to  the  use  of  the 
streets  for  any  part  of  the  public,  less  than  the  whole 
public. 


B.    Compensation  of  Public  Service  Company 
STOBY  CASE 

Walter  Hildebrand,  a  citizen  of  Owensboro,  Ken- 
tucky, applied  to  the  Owensboro  Gas  Light  Company 
for  permission  to  use  its  gas.  The  company  demanded 
a  deposit  of  $20  as  security  for  the  use  of  its  gas. 
This  Hildebrand  refused  to  pay,  and  the  company  re- 
fused to  furnish  its  light.  Hildebrand  brought  an 
action  to  demand  its  service,  and  showed,  during  the 
trial,  that  the  company  had  no  general  rule  to  enforce 
such  payment  of  money  in  advance.  What  should  be 
the  decision  of  the  court  ? 
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EUIiING  COURT  CASE 

Harbison  vs.  Knoxville  Water  Company,  Volume 
103  Tennessee  Reports,  Page  421. 

Sam  Harbison  fixed  a  hydrant  in  his  yard  to  which 
he  attached  the  hose  for  sprinkling  his  lawTi.  There 
was  no  meter  at  his  house,  but  water  rates  were  fixed 
according  to  number  of  faucets  or  fixtures.  For  the 
fixture  in  the  yard,  Harbison  paid  the  regular  rate  for 
sprinkling  service.  In  January,  he  notified  the  Knox- 
viUe  Water  Company  that  he  did  not  intend  to  use  any 
water  for  sprinkling,  and  asked  that  the  rate  for  his 
house  be  changed,  so  that  he  would  be  charged  for 
water  for  domestic  purposes  only.  The  company  re- 
fused to  reduce  the  rate,  unless  he  would  take  off  the 
hydrant  in  the  yard  or  file  off  the  thread  so  that  a 
hose  could  not  be  attached.  Harbison  refused  to  do 
either.  It  was  the  rule  of  the  company  that  payment 
was  required  in  advance,  and  accordingly,  Harbison 
was  requested  to  pay  in  advance,  the  rate  including  the 
sprinkling  charge.  He  refused  to  do  this,  whereupon 
the  company  threatened  to  shut  off  his  water  alto- 
gether. In  anticipation  of  that  action,  Harbison 
brought  this  suit  in  equity,  asking  that  the  company  be 
enjoined  and  that  it  be  compelled  to  supply  him  with 
water  in  his  house,  without  requiring  payment  for  the 
sprinkling  hydrant  which  he  was  not  using.  The  water 
company  contended  that  in  the  absence  of  a  meter  rate, 
a  charge  based  upon  the  number  of  faucets  attached 
to  the  supply  pipe  was  a  reasonable  charge,  and  that 
it  could  be  applied  fairly  only  if  all  fixtures  were 
counted,  whether  they  were  used  or  not. 

The  court  held  that  the  company  was  justified  in 
requiring  payment  in  advance,  and  in  refusing  to  serve 
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Harbison,  unless  he  either  paid  for  the  sprinkling  hyd- 
rant or  had  it  removed.  It  would  be  impossible  to  pre- 
vent fraud  and  inequalities  if  mere  statements  as  to 
the  use  made  of  the  water  were  to  be  accepted  as  suffi- 
cient basis  for  reducing  the  charge.  The  bill  of  Harbi- 
son was  therefore  dismissed. 

In  an  opinion  by  Mr.  Justice  Wilson,  the  court  said : 
*'It  is  well  settled  that  public  service  companies  may 
adopt  reasonable  rules  for  the  conduct  of  their  busi- 
ness, and  such  rules  may  be  enforced,  even  to  the 
extent  of  denying  service  to  those  who  refuse  to  com- 
ply with  them.  We  think  that  the  rule  of  the  defend- 
ant company  requiring  the  prepayment  of  a  quarter's 
rent  for  water  is  reasonable.  The  regulation  that  the 
party  taking  and  paying  for  water  for  domestic  pur- 
poses only  must  put  his  hydrant  appliances  in  condi- 
tion for  such  use  only,  is  also,  we  think,  reasonable  and 
enforcible.  Such  a  regulation  for  the  sale  of  water 
furnished  through  hydrants,  where  the  quantity  used 
is  not  measured,  is  essential  to  protect  the  rights  of 
the  company,  and  may  be  necessary  to  enable  it  to 
meet  its  obligations  to  the  public,  and  its  duty  to  fur- 
nish water  to  all  inhabitants  of  the  city  alike,  and  with- 
out discrimination.  It  has  no  right  to  base  a  rule  on 
the  theory  that  the  population  as  a  whole  is  dishonest. 
But  it  has  the  right  to  adopt  a  rule  which,  while  giving 
the  honest  citizen  what  he  pays  for,  will  prevent  the 
dishonest  one  from  getting  what  he  never  paid  for  and 
never  intended  to  pay  for,  and  said  he  never  wanted. 
It  was  the  duty  of  Harbison  to  put  his  hydrant  and  its 
appliances  in  a  condition  to  get  water  for  domestic 
purposes  only.    Having  failed  to  do  that,  he  had  no 
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right  to  demand  that  the  company  furnish  him  with 
water." 

RULING  LAW 

Story  Case  Answer 

A  public  utility  company  is  entitled  to  a  fair  com- 
pensation for  its  service  or  commodity,  and  it  is 
entitled  to  make  reasonable  rules  to  protect  itself  in 
the  collection  of  its  compensation.  Thus,  a  railroad 
company  may  demand  that  its  charges  be  paid  in 
advance  for  the  carriage ;  a  light  company  may  refuse 
to  render  service  where  its  former  bills  remain  unpaid ', 
a  telegraph  company  may  require  the  sender  of 
a  message  which  required  an  answer,  to  pay  the 
charges  for  the  answer  in  advance.  Reasonable  rules 
may  be  established,  fixing  a  minimum  charge,  or  rent, 
or  fixing  different  charges  for  service,  where  the  serv- 
ice is  not  of  like  quality  or  quantity ;  thus,  a  large  con- 
sumer may  reasonably  pay  less  in  proportion  to  the 
amount  consumed,  than  a  small  consumer. 

But  a  public  service  company  has  not  the 
right  to  make  unreasonable  rules,  not  to  dis- 
criminate between  the  public.  Thus,  if,  in  the 
Story  Case,  Hildebrand  shows  that  the  company 
does  not  apply  its  rules  to  all  customers  alike, 
he  can  demand  its  service  without  abiding  by  the  rules. 
The  same  rule  applied  to  an  interesting  Alabama  case, 
where  the  city  of  Mobile,  Alabama,  owned  a  sewer  sys- 
tem and  a  water  system,  the  latter  in  competition  with 
a  private  company.  The  city  established  a  rule, 
whereby  any  citizen  who  used  its  sewer  could  use  its 
water;  that  is,  the  charge  was  for  the  sewer  alone. 
The  Bienville  Water  Supply  Company,  the  private 
company,  brought  an  action  against  the  city  to  compel 
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it  to  establish  a  rate  for  the  water  to  all  its  users,  and 
a  rate  for  the  sewer,  on  the  ground  that  its  conduct 
was  an  unjust  discrimination  against  the  company's 
customers.  The  city  was  required  by  the  court  to  fix 
the  separate  charges. 


C.    I*ublic  Service  Companies  as  Trustees  of  Their 

Business 

STOET  CASE 

The  Central  Elevator  Company  operated  a  group  of 
public  elevators  in  the  state  of  Illinois,  where  it 
charged  a  maximum  rate,  as  fixed  by  the  state  commis- 
sion, for  its  storage  space.  The  same  company  also 
entered  the  business  of  buying  and  selling  grain 
through  its  own  elevators.  One  of  the  methods  it  used 
to  compete  with  other  elevator  men,  was  to  overbid 
other  dealers  as  much  as  a  quarter  of  a  cent  per  bushel, 
and  immediately  resell  the  same  wheat  at  a  quarter  of 
a  cent  less  than  the  graia  cost,  and  charge  storage 
in  an  amount  more  than  covering  the  loss. 

The  state  attorney,  of  Illinois,  brought  an  action 
agaiQst  the  elevator  company  to  prohibit  it  from  enter- 
ing the  business  of  buying  and  selling  grain,  and  stor- 
ing the  same  in  its  warehouses,  because  such  ware- 
houses are  public  employments,  and  the  use  of  the 
owners  for  their  own  purpose  destroys  the  public  serv- 
ice.  "Will  the  action  be  maintained? 

EULING  COUET  CASE  No.  1 

The  People  vs.  John  S.  Hannah,  Volume  198  Illi- 
nois Reports,  Page  77. 

The  Attorney  General  of  Illinois  instituted  suits 
against  many  of  the  owners  of  graia  elevators  in  the 
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city  of  Chicago,  among  them,  John  S.  Hannah,  to  have 
them  enjoined  from  the  practice  which  had  grown  up 
among  the  elevator  owners  of  buying  grain  and  stor- 
ing it  in  their  own  elevators.  Hannah  was  a  member 
of  a  partnership  which  dealt  in  grain,  and  also  a  stock- 
holder and  manager  of  the  Central  Elevator  Company. 
The  Constitution  of  Illinois  declares  that  grain  ware- 
houses shall  be  public  warehouses.  This  action  rests 
upon  the  principle  that  the  duty  of  the  public  ware- 
house to  serve  the  public  was  in  danger  of  being  neg- 
lected if  the  owners  were  in  competition  with  the  pub- 
lic in  the  grain  markets.  It  was  shoAvn  that  the  ware- 
housemen would  buy  at  the  market  price  and  then  sell 
immediately  at  a  lower  figure,  charging  the  purchaser 
a  storage  fee  which  made  the  deal  profitable.  They 
had  also  been  accused  of  mixing  inferior  wheat  in  the 
common  stock,  so  that  the  customer  received  a  poorer 
grade  than  he  had  bought  for  storage,  wliile  the  ware- 
houseman, having  put  in  the  low  grade,  would  receive 
the  mixture  of  a  slightly  higher  quality.  The  result  of 
these  practices  had  been  to  drive  the  general  public  out 
of  the  grain  market,  so  that  on  some  railroads  the  only 
grain  buyers  were  the  elevator  owTiers,  and  practical- 
ly all  of  the  grain  stored  in  Chicago  was  owned  by 
them.  Hannah  contended  that  it  would  deprive  him 
of  his  property  unlawfully,  to  forbid  him  to  keep  his 
OT\m  grain  in  his  elevator,  and  that  the  practices  com- 
plained of  could  be  checked  by  inspection  and  regula- 
tion, without  requiring  the  prohibition  sought  in  this 
suit. 

The  court  said,  in  an  opinion  by  Mr.  Justice  Boggs : 
*'The  Constitution  declares  such  warehouses  shall  be 
public  warehouses.    This  Constitutional  provision  im- 
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presses  the  business  of  keeping  a  public  warehouse 
with  a  public  use,  and  those  who  apply  for  and  accept 
licenses,  voluntarily  occupy  a  relation  to  those  who 
store  grain,  which  makes  it  incumbent  upon  such  ware- 
housemen to  discharge  certain  duties  to  such  owners 
and  producers  and  shippers  of  grain.  The  license 
authorizes  the  warehouseman  to  pursue  a  public  em- 
ployment. The  rules  of  law  applicable  to  the  position 
of  the  warehousemen  are  the  same  as  those  that  apply 
to  trustees  and  others  who  occupy  fiduciary  relations. 
The  rule  is,  not  only  that  frauds  shall  be  prevented,  but 
that  opportunity  and  temptation  to  fraud  shall  not  be 
permitted.  It  would  be  idle  to  expect  a  warehouseman 
to  perform  his  duty  to  the  public  as  an  impartial  holder 
of  the  grain  of  different  proprietors,  if  he  is  permitted 
to  occupy  a  position  where  his  self  interest  is  at  vari- 
ance with  his  duty.'' 

It  was  held  that  by  going  into  the  public  service  busi- 
ness, Hannah  had  surrendered  the  privilege  of  free  use 
of  his  property,  and  had  made  himself  subject  to  re- 
striction in  the  public  interest.  His  OAvnership  ceased 
to  be  absolute,  but  was  in  the  nature  of  that  of  a 
trustee.  Since  a  trustee  cannot  stand  in  a  position 
where  his  own  interests  conflict  with  those  of  the  bene- 
ficiary, Hannah  was  enjoined  from  mixing  his  own 
grain  in  the  common  stock,  and  from  buying  the 
receipts  from  his  warehouse. 

RULING  COURT  CASE  No.  2 

United  States  vs.  Delaware  S  Hudson  Railway/  Com- 
pany and  Other  Railways,  Volume  29  United  States 
Supreme  Court  Reports,  Page  527. 

The  Delaware  &  Hudson  Railway  Company  and  the 
other  defendants,  also,  were  engaged  directly  or  in- 
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directly  in  the  business  of  mining  coal.    A  few  of  the 
corporations  owned  and  worked  mines  and  transported 
the  coal  over  their  own  rails  in  interstate  commerce; 
some  of  them  leased  mines  and  carried  the  coal  away 
on  their  own  rails ;  others  owned  large  stock  interests 
in  the  coal  mining  corporations.    The  United  States 
petitioned    for    injunctions,    and    in    separate    suits 
brought  mandamus  proceedings  to  compel  the  defend- 
ants to  stop  the  interstate  transportation  of  coal  from 
the  mines  thus  controlled.     The  actions  were  based 
on  the  Interstate  Commerce  Act,  which  made  it  illegal 
for  railroad  companies  to  transport  coal,  in  the  mining 
of  which  they  were  interested.     The  railroad  com- 
panies plead  that  the  act  was  unconstitutional,  in  that 
Congress  had  no  power  under  the  interstate  commerce 
clause,  to  take  property  without  due  process  of  law; 
and  also  that  it  was  repugnant  to  the  Constitution,  be- 
cause the  act  was  discriminatory,  in  that  it  made 
exception  to  timber  and  the  products  manufactured 
therefrom. 

Justice  White  delivered  the  opinion  of  the  court: 
**The  commodity  clause  in  question  makes  it  unlaw- 
ful for  a  railroad  company  to  engage  in  interstate  com- 
merce carrying  ' '  any  article  or  commodity,  other  than 
timber  and  the  manufactured  products  thereof,  manu- 
factured, mined,  or  produced  by  it,  or  under  its  author- 
ity, or  which  it  may  own  in  whole  or  in  pai-t,  or  in 
which  it  may  have  any  interest,  direct  or  indirect, 
except  such  articles  or  commodities  as  may  be  neces- 
sary and  intended  for  its  use  in  the  conduct  of  its  busi- 
ness as  a  common  carrier.''    The  purpose  of  the  act  is 
to  prevent  railroads  from  unfairly  competing  with  out- 
side parties  in  articles  that  must  be  moved  over  rail- 
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roads.  The  act  prohibits  railroads  carrying  commod- 
ities in  interstate  commerce:  "  (a)  Where  the  article 
or  commodity  has  been  manufactured,  mined,  or  pro- 
duced by  the  carrier,  or  under  its  authority,  and  at  the 
time  of  transportation  the  carrier  has  not  in  good 
faith,  before  the  act  of  transportation,  dissociated 
itself  from  such  article  or  commodity;  (b)  when  the 
carrier  owns  the  article  in  whole  or  in  part;  (c)  when 
the  carrier  at  the  time  of  transportation  has  an  inter- 
est, direct  or  indirect,  in  a  legal  or  equitable  sense  in 
the  article  or  commodity, ' '  not  including  articles  made 
or  mined  by  a  bona  fide  corporation  in  which  a  rail- 
road is  a  stockholder.  With  such  an  interpretation, 
the  statute  regulates  only  interstate  commerce  and 
such  is  clearly  in  the  power  of  Congress.  Congress, 
having  the  power,  can  exercise  it,  although  it  may  in- 
convenience many  doing,  under  state  law,  the  pro- 
hibited act.  Neither  is  it  unconstitutional  because  of 
discrimination,  since  the  exception  as  to  timber,  under 
the  circumstances,  is  a  reasonable  exception.  This  act 
is  not  unconstitutional. ' '  Decree  for  the  petitioner, 
the  United  States. 

EXTLING  LAW 
Story  Case  Answer 
It  is  a  fundamental  rule  of  the  Common  Law,  that 
if  one  person  is  the  servant  or  agent  of  another,  he 
must  not  do  anything  which  will  be  a  breach  of  trust 
to  his  employer.  He  must  not  only  refrain  from  com- 
mitting a  breach  of  trust,  but  he  must  not  put  him- 
self in  a  position  where  there  will  be  any  temptation 
to  commit  a  wrong  to  the  master  or  employer.  Thus, 
an  agent  cannot  buy  his  employer's  property  or  enter 
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any  business  in  conflict  with  the  agency,  without  the 
clear  consent  of  the  employer.  A  corporation  director 
cannot  contract  with  himself,  in  his  official  capacity 
as  director.  This  rule  is  applied  to  partners,  guar- 
dians, administrators,  executors,  managing  officers, 
and  all  those  who  occupy  a  fiduciary  relation. 

In  the  case  of  public  service  corporations,  the 
courts  forbid  interests  which  conflict  with  the  public 
duty.  The  courts  will  not  permit  the  public  servant 
to  conduct  a  rival  business,  and  then  try  to  regulate 
it,  and  see  that  the  two  are  conducted  in  good  faith. 
It  will  absolutely  forbid  that  business  which  conflicts 
with  the  public  duty.  Thus,  it  was  held  illegal  for  a 
railroad  company  to  maintain  public  elevators,  on  the 
ground  that  it  was  against  public  policy  to  permit  a 
railroad  company  the  power  to  monopolize  the  elevator 
business.  In  the  same  way  it  has  been  held  illegal  for 
a  railroad  company  to  own  coal  mines  along  its  right- 
of-way.  The  Ruling  Court  Case  No.  1,  shows  that  the 
state  may  forbid  an  elevator  company  from  buying  and 
selling  grain  and  storing  it  in  its  own  warehouses. 
Otherwise,  the  warehousemen  could  monopolize  the 
grain  business  by  overbidding  their  rivals,  and  by 
selecting  their  own  grain  from  that  stored. 

The  United  States  Ruling  Court  Case  indicates  how 
Congress  has  crystalized  the  rule  with  reference  to 
interstate  commerce.  The  Supreme  Court  of  the 
nation  recognizes  that  public  service  corporations  are 
trustees  of  the  power  granted  to  them,  and  that  they 
cannot  put  themselves  in  a  position  to  make  their  own 
interests  adverse  to  the  public  interest.  Manifestly, 
for  the  same  reason,  the  state  will  win  in  the  suit  of 
the  Story  Case. 
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D.    Refusal  to  Serve  a  Rived 
STOBY  CASE 

The  Sullivan,  Decatur  Interurban  Railroad  was  a 
line  running  from  Sullivan,  Indiana,  to  Decatur,  Illi- 
nois, crossing  the  Wabash  River  at  Brownstown,  con- 
tiguous to  the  tracks  of  the  Ohio  &  Indiana  Railroad 
Company.  During  the  floods  of  1912,  the  bridge  of  the 
interurban  was  washed  away,  and  the  company  re- 
quested the  Ohio  &  Indiana  Railroad  Company  for  the 
privilege  of  carrying  its  cars  over  the  former's  bridge. 
This  request  was  refused,  and  the  interurban  railroad 
consulted  its  attorney  concerning  its  rights.  The 
attorney  advised  that  the  Ohio  &  Indiana  Railroad 
Company  was  a  common  carrier,  not  only  of  freight  in 
its  own  cars,  but  of  the  cars  of  other  companies,  such 
as  those  of  the  meat  packing  companies,  oil  companies, 
cattle  car  companies,  and,  since  this  was  true,  it  must 
serve  all  who  request  its  service,  and,  therefore,  must 
carry  the  cars  of  the  interurban  company.  Is  this  a 
correct  statement  of  the  law? 

RUUNG  COURT  CASE 

Public  Service  Company  vs.  American  Lighting 
Company,  Volume  132  Federal  Reports,  Page  794. 

The  public  corporation  was  the  owner  of  the  estab- 
lished gas  works  in  Jersey  City,  from  which  it  lighted 
the  streets  of  the  city  under  contract.  The  American 
company  was  the  owner  of  a  gas  burner,  which  it 
wished  to  introduce  for  street  lighting.  The  city  of 
Jersey  City,  on  December  1,  1914,  advertised  as  usual 
for  bids  for  lighting  the  city  the  next  year.  The  bid 
of  the  American  company  was  the  lowest,  and  the  con- 
tract was  awarded  to  it.  Thereupon,  it  demanded 
from  the  public  corporation  a  supply  of  gas,  delivered 
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at  the  top  of  every  lamp  post  in  Jersey  City,  sufficient 
to  supply  one  light  each  night.  The  American  com- 
pany asked  for  an  injunction  to  compel  such  service. 
Judge  Bradford  rendered  the  opinion,  holding  that 
a  competitor  company,  making  such  demand,  was  ask- 
ing what  the  established  corporation  owed  to  no  one 
acting  in  a  like  business  capacity.  The  injunction  was 
refused. 

KUliING  LAW 
Story  Case  Answer 
It  has  been  stated  that  a  public  service  company  is 
the  employee  of  the  people,  and,  therefore,  must  serve 
all  who  ask  for  its  service.  This,  however,  is  subject 
to  the  qualification  that  it  need  not  serve  its  com- 
petitor. Thus,  an  agent  for  a  rival  steamship  line  can 
be  denied  passage  on  a  competing  line,  when  it  is  his 
purpose  to  solicit  business  on  the  competitor's  line. 
An  irrigation  company  need  not  connect  with  its  rival 
in  the  promotion  of  the  latter 's  business.  A  telephone 
line  need  not  give  its  rival  switchboard  service,  and  an 
interurban  cannot  compel  a  railroad  line  which  it 
parallels,  or  with  which  it  competes  for  traffic,  to  carry 
its  cars.  The  attorney's  advice,  in  the  Story  Case,  is 
incorrect. 


E.     Limited  Obligation,  of  a  Public  Service  Company 
STORY  CASE 

James  Linn,  with  his  wife  and  four  children,  resided 
in  Chicago,  until  June  1,  1915.  In  June  of  that  year, 
the  Linn  family  discontinued  its  home.  The  wife  and 
four  children  moved  to  Lakewood,  Michigan,  a  sum- 
mer resort  fifty  miles  from  the  city,  residing  at  the 
Lakewood  Inn,  a  hotel.    They  planned  to  remain  there 
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indefinitely,  possibly  during  the  winter.  The  father, 
Mr.  Linn,  visited  the  family  about  twice  a  month, 
usually  remaining  at  the  hotel  over  Saturday  and  Sun- 
day. In  August,  1915,  while  the  father  was  visiting 
the  family,  and  they  were  all  out  on  the  lake,  robbers 
entered  the  hotel,  taking  many  valuables,  including 
luggage  belonging  to  Mr.  Linn  personally,  and  prop- 
erty of  the  wife  and  children.  When  they  tried  to  re- 
cover from  the  hotel  company  for  the  loss,  it  offered 
to  pay  Mr.  Linn  for  his  personal  losses,  but  refused  to 
pay  for  the  property  stolen  from  the  wife  and  children. 
It  based  this  difference  on  the  contention  that  only  a 
limited  obligation  was  owing  the  wife  and  children, 
since,  as  to  them,  it  did  not  render  hotel  services,  and 
the  loss  was  not  caused  by  its  own.  negligence;  there- 
fore, no  recovery  could  be  had.  As  to  Mr.  Linn,  how- 
ever, it  admitted  the  relationship  of  hotel  keeper,  and 
that  it  was,  therefore,  liable  for  the  loss,  although  the 
loss  was  not  caused  by  its  own  negligence.  Is  this  a 
correct  distinction  to  make? 

EULING  COUET  CASE  No.  1 

State  vs.  Steele,  Volume  106,  North  Carolina  Re- 
ports, Page  766 ;  Volume  19  American  State  Reports, 
Page  573. 

Steele,  the  manager  of  a  hotel,  was  arrested  and 
prosecuted  for  having  used  force  against  one  Weaver, 
in  ejecting  him  from  the  porch  of  the  hotel.  Weaver 
was  the  proprietor  of  a  livery  near  the  hotel,  and  had 
come  upon  the  porch  in  response  to  a  summons  from 
one  of  the  guests.  Steele  had  made  an  agreement  with 
one  livery  man  to  secure  for  him  all  the  livery  busi- 
ness of  the  hotel,  for  a  share  of  the  profit,  and  had 
notified  all  the  other  livery  men  to  keep  out  of  the  hotel 
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premises.  He  argued  that  Weaver  was  not  a  guest  or 
a  traveler,  so  that  he  had  no  right  to  enter  the  hotel, 
and  that  therefore  he  could  be  lawfully  put  out,  with 
the  use  of  force  if  necessary.  The  state  denied  the 
right  of  an  innkeeper  to  exclude  persons  with  whom 
the  guests  might  reasonably  be  expected  to  desire  to 
deal,  and  denied  the  right  of  the  defendant  to  make  the 
contract  whereby  he  shared  in  the  profit  of  the  livery 
man  to  whom  he  afforded  the  exclusive  privilege. 

The  court  held  that  the  innkeeper  has  not  only  a 
right,  but  even  a  duty,  to  exclude  from  the  hotel  per- 
sons who  desire  to  solicit  business  from  the  guests. 
Mr.  Justice  Avery  said:  *'The  duty  and  legal  obliga- 
tion resting  upon  the  landlord  is  to  admit  only  such 
guests  who  are  travelers  and  demand  accommodation. 
He  has  the  right  to  refuse  to  allow  even  travelers  who 
are  manifestly  so  filthy,  drunken,  or  profane  as  to 
prove  disagreeable  to- others  who  are  inmates,  to  enter 
his  inn  for  food  and  shelter.  He  may  prohibit  the 
entrance  of  any  persons  for  the  purpose  of  plying  his 
guests  with  solicitations  for  patronage  in  their  busi- 
ness ;  and  especially  is  this  true  when  the  nature  of  the 
business  is  such  that  it  would  probably  lead  to  annoy- 
ance of  the  guests.  "When  persons,  otherwise  unob- 
jectionable, enter  a  hotel,  not  as  guests,  but  intent  on 
pleasure  or  profit,  to  be  derived  from  intercourse  with 
its  inmates,  they  are  there,  not  of  right,  but  under  a 
permission  or  license  from  the  proprietor  which  he 
may  revoke  at  any  time.  The  landlord  may  establish 
a  news  stand,  barber  shop,  laundry,  or  livery  stable 
in  connection  with  his  hotel,  or  may  contract  with  the 
proprietor  of  such  a  business  to  share  in  its  profits 
for  securing  the  patronage  of  his  guests  for  that  busi- 
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ness.  For  this  purpose,  lie  has  the  full  right  to  close 
his  house  against  one  who  attempts  to  injure  the  busi- 
ness in  which  he  is  interested.'' 

Since  Weaver  was  not  rightfully  upon  the  porch  of 
the  hotel,  he  could  be  required  to  leave.  Upon  his  re- 
fusal, such  force  as  was  necessary  to  eject  him  could 
lawfully  be  used,  and  for  the  use  of  such  force  only, 
the  proprietor  cannot  be  convicted  of  a  criminal 
assault.  Therefore,  the  court  held  that  the  defendant 
Steele  should  be  acquitted. 

EULING  COURT  CASE  No.  2 

Horner  vs.  Harvey,  Volume  3  New  Mexico  Reports, 
Page  197;  Volume  5  Pacific  Reporter,  Page  329. 

Several  conductors  on  the  Atchison,  Topeka  &  Santa 
Fe  Railroad,  joined  in  a  plan  for  renting  a  room  in 
Harvey's  hotel  in  Deming,  the  terminus  of  the  rail- 
road. They  paid  a  monthly  rental,  and  did  not  regis- 
ter at  each  arrival,  but  went  freely  in  and  out  of  the 
room.  They  used  it  for  sleeping,  for  making  up  their 
accounts  at  the  end  of  a  run,  and  for  games  or  other 
amusements  between  trips.  After  about  four  months 
of  this  arrangement,  Horner,  one  of  the  conductors 
and  the  plaintiff  in  this  suit,  brought  into  the  room  a 
satchel  containing  over  $700  in  gold  coin.  While  he 
was  asleep  that  night,  the  satchel  was  opened  and  the 
coin  stolen.  Horner  brought  suit  for  the  theft  against 
Harvey,  on  the  ground  that,  as  the  keeper  of  a  public 
inn,  he  was  liable  for  the  loss  of  any  of  the  property 
of  his  guests,  even  though  the  loss  was  not  in  any  de- 
gree caused  by  his  own  fault  or  lack  of  diligence.  Har- 
vey, the  defendant,  did  not  deny  that  an  innkeeper 
assumes  an  absolute  liability  for  property  of  his 
guests,  but  denied  that  Horner  was  a  guest,  within 
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the  spirit  of  the  riile,  because  he  was  not  a  traveler, 
but  a  permanent  lodger. 

The  validity  of  this  defense  was  upheld  by  the  court 
in  an  opinion  by  Mr.  Chief  Justice  Axtell.  The  court 
said :  * '  The  liability  of  innkeepers  is  strict,  and  justly 
so ;  but  it  is  a  liability  limited  to  their  relation  to  tra- 
velers or  wayfaring  men.  The  law  of  civilized  coun- 
tries benignantly  protects  men  away  from  home. 
When  the  traveler  comes  to  an  inn  and  is  accepted, 
he  instantly  becomes  a  guest ;  the  innkeeper,  when  he 
accepts  him  and  his  goods,  becomes  his  insurer.  But 
he  must  be  a  guest,  and  before  he  can  be  a  guest,  he 
must  be  a  traveler.  When  he  ceases  to  be  a  traveler, 
or  a  transient  or  wayfaring  man,  and  takes  up  a  per- 
manent abode,  even  in  an  inn,  he  ceases  to  be  an  object 
of  the  law's  especial  solicitude,  and  he  is  no  longer 
a  guest,  but  a  boarder ;  no  longer  a  traveler,  but  a  citi- 
zen. The  length  of  time  a  man  remains  at  an  inn 
makes  no  difference,  so  long  as  he  retains  his  character 
as  a  traveler.  But  a  man  who  is  regularly  employed 
upon  a  certain  line  of  railroad,  and  who  regularly 
stops  oif  at  each  end  of  his  run,  is  not  a  traveler,  nor 
a  guest.    He  is  a  permanent  citizen  of  the  place.'* 

The  court  decided  that  Horner  was  not  a  guest  of 
Harvey's  inn,  because  he  was  not  a  traveler.  He  was 
not,  therefore,  given  the  special  protection  that  is 
afforded  a  guest  or  traveler,  and  Harvey  was  not  lia- 
ble to  him  for  the  loss  of  his  property.  Judgment 
was,  therefore,  given  for  the  defendant,  Harvey,  and 
the  action  was  dismissed. 

EUUNQ  LAW 
Story  Case  Answer 
It  has  been  stated  that  a  public  service  company 
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must  serve  all  who  apply.  This  statement  is  again 
subject  to  several  limitations.  Public  service  com- 
panies are  created  to  give  the  greatest  good  to  the 
greatest  number,  and,  therefore,  reasonable  rules  and 
reasonable  restrictions  can  be  made  as  to  this  service. 
Thus,  a  steamboat  company  or  railroad  company  is 
not  bound  to  furnish  traveling  conveniences  for  those 
who  wish  to  engage  in  their  vehicles  in  the  business  of 
selling  books,  or  food,  or  in  any  occupation  which  in- 
terferes with  the  company's  own  interest  or  that  of 
the  public. 

The  law,  itself,  by  custom,  has  limited  the  obliga- 
tion of  public  service  companies.  This  is  well  illus- 
trated by  the  rule  which  holds  an  innkeeper  or  hotel 
owner  responsible  only  to  travelers.  That  is,  it  is 
only  as  to  dealing  with  travelers  that  the  calling  is 
affected  with  a  public  interest.  This  is  based  on  the 
theory  that  the  traveler  is  a  helpless  wayfarer  in  a 
strange .  land,  needing  public  protection. 

In  the  leading  case  on  the  point,  in  England,  Calyes 
Case,  Volume  8  Colie  Reports,  Page  202,  which  estab- 
lished the  law  in  this  country,  it  is  said:  ''Common 
inns  are  instituted  for  passengers  and  wayfaring  men ; 
and,  therefore,  if  a  neighbor,  as  a  friend,  at  the  request 
of  the  innkeeper,  lodges  there,  and  his  goods  are 
stolen,  he  shall  not  have  an  action  against  the  inn- 
holder,  because  the  protection  is  only  for  travelers. ' ' 

This,  of  course,  raises  the  question,  "who  is  a  tra- 
veler?" It  is  possible  for  a  resident  of  the  same 
locality  to  be  a  traveler.  For  instance,  a  man,  on  his 
way  from  his  city  office  to  his  suburban  home,  who 
stopped  at  an  inn  to  get  dinner,  was  held  to  be  a 
traveler.    Justice  Kennedy  said  in  this  case :    "It  does 
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not  seem  to  make  any  difference  whether  his  journey 
be  a  long  or  a  short  one.'^  But  a  man  who  takes  a 
walk,  and  just  before  reaching  home,  goes  into  an  inn 
to  get  a  drink,  is  not  a  traveler,  and  cannot  demand  the 
accommodation  he  seeks.  Nor,  if  he  is  injured  or  loses 
something  while  within  the  inn,  can  he  recover,  unless 
the  innkeeper's  carelessness  caused  the  injury  or  the 
loss.  But,  if  one  is  on  a  long  walk  for  pleasure,  and 
stops  on  his  way  for  refreshment  at  an  inn,  he  is 
entitled  to  be  entertained  as  a  traveler. 

In  a  Tennessee  case,  where  a  man  discontinued  his 
home,  and  went  to  a  hotel  in  the  same  town  to  live,  he 
was  classified  as  a  boarder,  and  not  a  traveler.  But  in 
a  leading  New  York  case,  the  family  of  an  army  officer, 
stationed  in  a  nearby  post,  were  held  to  be  guests  of  a 
hotel,  although  they  remained  for  several  months. 
This  was  on  the  ground  that  their  stay  was  uncertain, 
since  they  would  follow  the  father  whenever  he  might 
be  ordered  elsewhere. 

The  Story  Case  is  based  upon  the  facts  of  a  Minne- 
sota case,  where  the  court  held  that  the  father  was  a 
traveler,  but  that  the  wife  and  children  were  boarders, 
and  that  the  hotel  made  a  proper  distinction  in  stating 
its  liability.  Whenever  a  person  is  in  the  town  on  an 
indefinite  sojourn,  and  apparently  has  taken  up  his 
residence  there,  he  can  be  ejected  from  the  hotel  as 
ceasing  to  be  a  traveler. 


F.    Extraordinary  Liability  of  Innkeepers,  Common 

Carriers  and  Warehousemen 

STOBY  CASE 

Lowe  was  a  passenger  on  the  Santa  Fe  Railroad, 
riding  in  a  sleeping  car,  belonging  to  the  Pullman  Car 
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Company,  from  Chicago  to  Kansas  City.  When  he 
entered  the  car,  he  gave  his  luggage  to  a  porter,  who 
placed  it  on  an  upper  berth.  It  was  there  the  next 
morning.  While  Lowe  was  breakfasting,  a  collision 
occurred,  and  his  baggage  was  destroyed.  He  brought 
an  action  to  recover  its  value  from  the  car  company. 
It  was  sho"v\Ti  that  the  loss  did  not  occur  as  the  result 
of  negligence  on  the  part  of  the  car  company.  Lia- 
bility, therefore,  depended  upon  whether  or  not  the 
company  was  an  innkeeper,  or  common  carrier. 

RULING  COURT  CASE  No.  1 

PinJcerton  vs.  Woodward,  Volume  33  California  Re- 
ports, Page  557. 

Pinkerton  and  three  other  men,  returning  to  their 
homes  with  a  large  quantity  of  gold  dust,  temporarily 
stopped  at  an  inn  called  "The  What  Cheer  House," 
belonging  to  Woodward,  who  was  also  proprietor.  The 
guests  put  their  gold  dust  into  a  safe,  according  to  the 
rules  of  the  house.  The  safe,  however,  was  never 
locked,  and  the  gold  dust  was  stolen.  There  was  a 
restaurant  in  the  basement  of  the  house,  and  in  this 
suit,  Woodward  maintained  that  for  this  reason  he  was 
maintaining  a  lodging  house,  and,  therefore,  was  not 
liable  for  the  loss. 

Justice  Rhodes  rendered  the  opinion:  "Although 
the  restaurant  was  conducted  in  connection  with  the 
lodging  department,  this  did  not  change  the  business 
to  a  lodging  house.  Where  a  person,  by  means  usually 
employed  in  that  business,  holds  himself  out  to  the 
world  as  an  innkeeper,  and  in  that  capacity  is  accus- 
tomed to  receive  travelers,  and  a  traveler,  relying  on 
such  representation,  goes  to  the  house  to  receive  such 
entertainment  as  he  has  occasion  for,  the  relation  of 
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innkeeper  and  guest  is  created.  Snch  was  the  case 
here,  and  the  defendant,  as  a  public  servant,  is  liable 
as  an  insurer  of  the  gold  dust. ' '  Therefore,  judgment 
was  given  for  Pinkerton  for  the  value  of  the  gold  dust. 

RXJLINa  COURT  CASE  No.  2 

Mason  vs.  Thompson,  Volume  9  Pickering,  Massa- 
chusetts Reports,  Page  280. 

One  Giles  hired  a  horse,  chaise,  and  harness  of 
Mason,  the  plaintiff.  Giles  left  the  property  with 
Thompson,  an  innkeeper,  paying  him  for  the  keep. 
While  it  was  in  the  care  of  the  innkeeper,  it  was  stolen, 
but  without  fault  on  the  part  of  Thompson.  Giles 
neither  lodged  nor  had  any  refreshment  at  the  inn. 
Mason  brought  this  action  to  recover  the  value  of  the 
stolen  property. 

Judge  Wilde  delivered  the  opinion:  *'0n  grounds 
of  public  policy,  to  protect  travelers  not  only  against 
negligence,  but  also  against  the  dishonest  practices  of 
the  innkeeper  or  his  servants,  innkeepers  as  well  as 
common  carriers  are  regarded  as  insurers  of  the  prop- 
erty committed  to  their  care,  and  are  bound  to  make 
restitution  for  any  injury  or  loss  not  caused  by  an  act 
of  God,  or  the  common  enemy,  or  the  neglect  or  fault 
of  the  owner  of  the  property.  To  constitute  one  a 
guest,  neither  lodge  or  refreshment  is  necessary.  If 
one  leaves  his  horse,  the  innkeeper  is  liable  as  a  public 
servant  for  its  loss."  Judgment  was  given  for 
Mason. 

RULING  LAW 

Story  Case  Answer 
The  distinction  between  the  employment  of  a  public 
servant  and  private  employment,  is  important,  because 
of  the  extraordinary  liability  of  the  former.    A  pub- 
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lie  servant  is  liable  for  all  loss  to  goods  placed  in  his 
possession,  although  he  has  not  himself  been  negligent, 
unless  the  loss  is  caused  by  the  act  of  God,  the  public 
enemy  or  the  owner's  own  negligence.  The  term  ** pub- 
lic enemy''  includes  nations  at  war  and  pirates  who 
are  considered  at  war  with  all  mankind.  It  does  not 
include  robbers,  thieves,  rioters,  and  insurgents.  Many 
cases  involving  loss  caused  by  the  act  of  God  are  those 
where  goods  have  been  ruined  because  of  floods, 
storms,  or  cold  weather.  For  these,  a  common  carrier 
or  other  public  servant  is  not  liable,  unless  the  pub- 
lic servant  has  himself  been  negligent  in  permitting 
the  act  of  God  to  operate.  To  excuse  the  public  serv- 
ant because  of  the  act  of  God,  the  latter  must  be  the 
sole  and  immediate  cause  of  the  loss. 

The  Story  Case  is  based  upon  the  facts  in  Lowe  vs. 
Pullman  Car  Company,  Volume  28  Nebraska  Reports, 
Page  239,  where  the  court  held  that  the  services  of  the 
car  company  were  the  same  as  those  of  an  innkeeper 
and  the  company  was  liable  as  an  insurer. 


III.    COMMON  CARRIERS 

A,    Distincition  Between  Common  Carriers  and  Other 

Carriers 
STOBY  CASE 

James  Drew,  living  in  Wichita,  Kansas,  owned  a 
Ford  automobile,  and  operated  a  transfer  service, 
carrying  both  passengers  and  their  baggage,  between 
the  local  railroad  station  and  the  town  hotel.  He  con- 
ducted what  was  popularly  known  as  a  "jitney  bus." 
Walter  Frey  arrived  at  the  station  and  engaged  Drew 
to  carry  him  to  the  other  end  of  his  route.    He  placed 
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his  suit  case  in  the  front  seat  of  the  automobile  with 
Drew.  When  they  arrived  at  the  hotel,  both  Drew  and 
Frey  entered  the  hotel  office,  leaving  the  baggage  in 
the  automobile.  During  their  absence,  the  suit  case 
was  stolen,  without  any  fault  on  Drew's  part.  Frey 
now  attempts  to  hold  Drew,  as  a  common  carrier,  lia- 
ble for  the  loss.    Can  Frey  do  this? 

EUUNG  COUET  CASE  No.  1 

Allen  vs.  Sackrider,  Volume  37  Ne  wYork  Reports, 
Page  341. 

Allen  was  in  the  grain  business  at  Ogdensburgh, 
New  York.  He  engaged  the  defendant,  Sackrider,  who 
owned  a  sloop,  to  haul  grain  from  a  point  in  Canada. 
The  first  cargo  of  grain  was  carried  and  delivered 
without  an  accident.  Then  Allen  engaged  Sackrider 
for  a  second  trip.  On  this  trip  the  grain  was  wet  and 
damaged,  through  no  fault  of  Sackrider.  Allen  main- 
tained, however,  that  Sackrider  was  a  common  carrier, 
and  liable  for  the  loss  of  the  grain,  although  he  was 
not  careless.  The  case  turned  on  the  point  whether  or 
not  Sackrider  was  a  common  carrier. 

Mr.  Justice  Parker  delivered  the  opinion:  **A  com- 
mon carrier  is  one  who  holds  himself  out  to  do  serv- 
ice in  carriage  to  the  public  in  general.  In  this  case, 
the  defendant  made  only  two  trips;  he  did  not  hold 
himself  out  to  the  world  as  a  carrier,  undertaking  to 
carry  for  a  compensation  the  goods  of  all  persons  in- 
differently. This  casual  use  of  his  sloop  was  not  suffi- 
cient to  make  him  a  common  carrier.'*  Therefore,  he 
is  not  liable,  since  the  loss  did  not  occur  because  of 
his  negligence. 

EULING  COUET  CASE  No.  2 

Bussey  &  Company  vs.  Mississippi  Valley  Trans- 
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portation  Company,  Volume  24  La.  Ann.,  Page  165. 

Bussey  &  Company,  a  commercial  firm,  sued  the  de- 
fendant, a  corporation,  whose  business  it  was  to  trans- 
port merchandise  in  its  own  barges  and  to  tow  the 
barges  of  other  parties  for  hire,  between  St.  Lonis  and 
New  Orleans.  It  had  entrusted  to  the  Mississippi  Val- 
ley Transportation  Company  one  barge  loaded  with 
corn  and  hay;  said  barge  and  cargo  *'to  be  delivered 
without  delay  in  good  order  to  Bussey  &  Company,  at 
New  Orleans.'' 

It  was  alleged  by  the  plaintiffs,  that  the  defendant 
had  neglected  to  deliver  the  barge  and  her  valuable 
cargo  according  to  its  contract.  The  first  contention 
in  the  defendant's  defense  was  that  it  was  not  a  com- 
mon carrier. 

Justice  Howe  gave  the  opinion.  The  court  held  that : 
**A  towboat  used  in  towing  barges  or  other  water 
craft,  for  all  persons  and  for  hire,  loaded  with  freight 
from  one  point  to  another  on  the  river,  is  a  common 
carrier,  and  the  owners  of  such  a  towboat,  who  under- 
take to  tow  a  barge  and  its  cargo  from  one  given  point 
to  another,  first  giving  a  bill  of  lading,  are  liable  for 
the  delivery  of  the  cargo  at  the  point  of  destination, 
the  same  as  if  it  had  been  placed  on  board  the  towboat 
itself."    Bussey  &  Company,  therefore,  could  recover. 

RULING  LAW 
Story  Case  Answer 
A  common  carrier  is  one  who  undertakes  to  trans- 
port persons  or  goods  or  both  from  place  to  place,  for 
the  public  in  general,  at  a  stated  price.  There  are  many 
carriers  who  are  not  common  carriers.  A  farmer  who 
agrees  to  help  his  neighbor  haul  his  grain  to  market 
is  not  a  common  carrier  of  grain.  Such  a  person  is 
only  a  private  carrier,  and  his  duties  and  liabilities 
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are  wholly  different  from  that  of  the  common  carrier, 
upon  whom  the  law  has  from  time  immemorial  im- 
posed extraordinary  duties  with  regard  to  the  goods 
or  persons  intrusted  to  his  care. 

In  the  Story  Case,  we  have  an  example  of  a  com- 
mon carrier,  and,  since  he  is  liable  as  an  insurer  of  his 
passenger's  goods,  he  must  suffer  for  its  loss. 


B.    Express  Companies 
STORY  CASE 

Mr.  John  Arthur,  of  Hartford,  Connecticut,  con- 
ceived the  idea  of  operating  an  express  business  on  his 
own  initiative.  He  advertised  that  he  would  transport 
packages  of  less  than  twenty-five  pounds  from  Hart- 
ford to  other  points,  at  a  much  lower  rate  than  that 
charged  by  any  express  company.  His  method  was  to 
gather  up  many  small  packages,  pack  them  in  100 
pound  lots  and  ship  them  with  the  Adams  Express 
Company  under  the  100  pound  rate  offered  by  the  lat- 
ter, thus  enabling  him  to  ship  at  a  much  lower  rate 
than  the  express  company  charged  for  the  individual 
packages.  When  the  Adams  Express  Company  be- 
came aware  of  Mr.  Arthur 's  method,  it  refused  to  ship 
any  of  his  100  pound  packages ;  whereupon,  he  brought 
suit,  contending  that  the  express  company  was  a  com- 
mon carrier,  and,  therefore,  bound  to  receive  his  pack- 
ages for  shipment.    Will  he  succeed  in  his  suit? 

EUUNG  COURT  CASE 

St.  Louis,  Iron  Mountain  d  Southern  Railway  Com- 
pany vs.  Southern  Express  Company,  Volume  117 
United  States  Reports,  Page  1. 

On  the  thirtieth  day  of  April,  1872,  the  St.  Louis  & 
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Iron  Mountain  Railway  Company  entered  into  a  con- 
tract in  writing  with  the  Adams  Express  Company,  in 
which  the  rights  and  liabilities  of  both  parties 
were  set  forth;  the  railway  company  agreed  to  act 
as  carrier  for  the  express  company.  One  clause  in 
the  contract  read:  **This  agreement  to  remain  in 
force  one  year  from  the  first  day  of  May,  1872,  and 
thereafter,  until  thirty  days'  notice  shall  be  given  by 
either  party  to  the  other  of  its  desire  to  discontinue  the 
same.'* 

On  the  first  day  of  February,  1874,  the  Southern  Ex- 
press  Company  entered  into  a  similar  contract  with 
the  Cairo  &  Fulton  Railway  Company,  and  one  clause 
read:  "This  contract  to  remain  in  force  until  ter- 
minated on  either  party's  giving  the  other  sixty  days' 
notice  of  its  intention  to  withdraw. ' ' 

These  two  railroad  companies  consolidated,  to  form 
the  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company,  May  16,  1874,  and  the  two  express  com- 
panies continued  their  business  under  their  respective 
contracts  until  April  1,  1878,  when  the  Adams  com- 
pany, with  the  assent  and  permission  of  the  consoli- 
dated railway  company,  relinquished  its  business  to 
the  Southern  Express  Company.  On  the  twenty-sixth 
day  of  March,  1880,  the  railway  company  gave  the  ex- 
press company  the  stipulated  notice  for  a  termination 
of  the  existing  contracts.  Whereupon,  the  express 
company  brought  suit,  praying  that  the  railway  com- 
pany be  compelled  to  furnish  facilities  for  the  contin- 
uance of  its  business  over  the  road. 

But  the  Supreme  Court  held  that  the  railway  com- 
panies were  not  common  carriers  for  the  express  com- 
panies, and  in  rendering  the  decision  said:     **The 
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reason  is  obvious  why  special  contracts  in  reference 
to  this  business  are  necessary.  The  transportation,  if 
possible,  must,  for  the  most  part,  be  on  passenger 
trains;  it  requires  speed  and  reasonable  certainty  as 
to  the  amount  to  be  carried ;  it  is  important  that  agents 
of  the  express  companies  have  custody  of  the  goods 
and  that  railroad  employees  be  excluded  from  a  cer- 
tain space  set  aside  for  the  expressman  in  charge.  It 
implies  access  to  the  train  for  loading  at  the  latest  and 
imloading  at  the  earliest  convenient  moment.  All  this 
is  entirely  inconsistent  with  the  idea  of  an  express 
ness  on  passenger  trains  free  to  all  express  carriers. 
The  railroad  company  does  its  whole  duty  to  the  public 
when  it  provides  reasonable  express  service  and  it  may 
choose  its  own  agents  for  the  purpose." 

RULING  LAW 

Story  Case  Answer 

A  public  service  company  is  under  obligations  to 
accept  for  carriage  or  transportation,  merchandise 
and  commodities,  which  it  has  held  itself  out  to  the 
public  as  being  willing  and  ready  to  carry  or  transport 
for  hire.  It  cannot  accept  goods  for  carriage  today 
and  refuse  tomorrow.  It  cannot  accept  Smith's  goods 
and  reject  the  goods  of  Jones.  But  it  is  not  called  upon 
to  carry  for  another  carrier  or  give  aid  and  comfort 
to  its  rivals  in  the  same  business. 

In  the  Story  Case,  Mr.  Arthur  was  taking  advantage 
of  the  Adams  Express  Company.  Presumably,  the 
rates  for  smaller  packages,  as  fixed  by  the 
Adams  company,  were  reasonable,  and  the  rate 
fixed  by  the  company  for  other  packages  was  based 
upon  its  assumption  that  a  certain  number  of  smaller 
packages  would  be  shipped  from  each  community.    Mr. 
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Arthur  was  disturbing  the  business  of  the  Adams  Ex- 
press Company,  and  asking  the  Adams  Express  Com- 
pany to  aid  him  in  destroying  itself.  His  suit  must, 
therefore,  fail. 


C.    Railroad  as  Carrier  of  All  Kinds  of  Goods 
STOEY  CASE 

The  New  York  Daily  Press  made  a  contract  with 
the  New  York  &  Eastern  Railway  Company,  whereby 
it  guaranteed  a  revenue  of  $200  a  day  from  a  new 
train,  placed  in  operation  by  the  railroad  company, 
at  the  newspaper  company's  special  request.  It  was 
agreed  that  the  train  should  leave  New  York  for  Con- 
necticut points,  each  day,  at  5  A.  M.  and  should  be  a 
special  carrier  of  packages  for  the  New  York  Daily 
Press.  The  railroad  company  agreed  not  to  carry  any 
other  newspaper  in  its  express  cars  on  this  train. 
After  the  train  was  installed,  the  New  York  Free 
Press  demanded  that  the  railroad  company  carry  its 
packages  of  papers  to  its  several  agents,  on  this  same 
train.  The  company  refused  to  do  this,  on  the  ground 
that,  as  to  this  train,  it  was  not  a  common  carrier,  but 
a  private  carrier  of  newspapers.  The  company  con- 
ceded that  this  train  was  partly  a  public  carrier,  but 
only  as  to  people  and  their  baggage.  It  was  the 
revenue  from  this  source  that  was  guaranteed  by  the 
New  York  Daily  Press.  Can  the  railroad  company 
rightfully  refuse  the  demands  of  the  New  York  Free 
Press? 

EUUNG  COUET  CASE 

Kansas  Pacific  Railway  Company  vs.  Nichols,  Ken- 
nedy S  Company,  Volume  9  Kansas  Reports,  Page 
162. 
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Action  was  brought  against  the  Kansas  Pacific  Rail- 
way company  by  Nichols,  Kennedy  &  Company  to  re- 
cover the  value  of  twenty-one  head  of  cattle  which  had 
escaped  from  the  cars  of  the  railway  company  while 
being  shipped  from  Abilene  to  the  state  line.  It  was 
alleged  that  the  cattle  were  lost,  because  of  the  care- 
lessness and  negligence  of  the  railway  company  in  fail- 
ing to  provide  suitable  yards  for  the  cattle  en  route. 
The  railway  company  resisted  the  claim,  chiefly  on  the 
ground  that  it  was  not  a  common  carrier  of  cattle. 

Justice  Valentine  said :  * '  The  main  question  in  this 
case  is  whether  the  railway  company,  when  it  took  the 
cattle  of  the  plaintiffs  for  the  purpose  of  transporting 
them  over  its  road,  assumed  the  responsibilities  of  a 
common  carrier.  We  think  it  did.  A  railway  com- 
pany that  transports  cattle  and  livestock  for  hire,  for 
such  persons  who  choose  to  employ  them,  thereby 
assume  the  relation  of  common  carrier.  They  are  none 
the  less  common  carriers  of  livestock  from  the  fact 
that  that  is  not  their  principal  business.  At  Common 
Law,  the  character  of  the  carrier  was  not  determined 
by  the  kind  of  property  that  he  carried.  Whether  he 
was  a  common  carrier  depended  wholly  upon  whether 
he  held  himself  out  to  the  world  as  such,  and  not  upon 
the  kind  of  property  he  carried.  He  was  one  who 
convey  property.  Railroads  hold  themselves  out  as 
common  carriers  in  their  very  creation  and  organiza- 
tion, and  are,  therefore,  presumed  to  be  carriers  of  all 
sorts  of  property  usually  transported  on  railroads." 
Judgment  was  given  for  Nichols,  Kennedy  &  Company. 

RUUNG  LAW 
Story  Case  Answer 
A  carrier  is  under  obligations  to  the  public  to  accept 
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for  transportation  any  article  which  it  is  in  the  busi- 
ness of  carrying.  When  a  corporation  applies  to  the 
state  for  a  charter  as  a  railroad,  it  is  naturally  pre- 
sumed that  it  will  transport  generally,  all  goods,  mer- 
chandise, and  other  freight,  as  well  as  passengers. 
That  is  the  usual  business  of  a  railroad  today.  To  be 
sure,  it  may  expressly  limit  the  scope  of  its  activity  in 
its  application  for  a  charter.  It  may  be  chartered  as 
a  carrier  of  passengers  only,  or  as  a  carrier  of  freight 
only.  But  in  the  absence  of  such  limitation,  it  is  bound 
to  accept  for  transportation  everything  which  is  usual- 
ly carried  by  companies  of  like  nature. 

A  railroad  carrying  all  kinds  of  goods,  cannot  be- 
come a  special  carrier  with  reference  to  a  particular 
business,  and  thereby  discriminate  against  another 
engaged  in  the  same  line  of  business.  A  common  car- 
rier might  become  a  private  carrier  for  hire,  when, 
as  a  matter  of  special  contract,  it  agrees  to  carry  some- 
thing which  is  not  its  business  to  carry.  Thus,  a  com- 
pany holding  itself  out  merely  as  an  oil  carrying  com- 
pany, might  carry  country  produce  as  a  specialty. 

But,  in  the  Story  Case,  the  company  was  a  common 
carrier  of  all  kinds  of  freight,  including  newspaper 
packages,  and,  therefore,  must  carry  the  packages  of 
the  New  York  Free  Press  on  the  train  leaving  New 
York  at  5  A.  M. 


D.    Facilities  for  Carriage 

1.     Reasonable  Facilities 

STORY  CASE 

Mr.  Allen,  who  cultivated  5,000  acres  of  wheat  in 
North  Dakota,  anticipated  a  large  crop,  and  applied  to 
the  Northern  Railway  for  cars.    The  railway  company 
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promised  to  have  in  readiness  as  many  cars  as  pos- 
sible, but  when  the  time  for  shipment  came,  the  cars 
were  not  at  the  station  on  time,  and  as  a  consequence, 
much  of  Mr.  Allen's  wheat  was  injured  by  rains.  He 
sued  the  company  for  his  loss,  charging  that  it  pos- 
sessed sufficient  cars,  but  in  spite  of  the  widely  known 
fact  that  a  great  yield  of  wheat  would  be  harvested  in 
this  region,  failed  to  bring  to  this  point  the  promised 
cars ;  and  that  such  lack  of  knowledge  was  inexcusable 
in  the  railway  company.  The  attorney  for  the  com- 
pany admitted  that  it  had  sufficient  cars  in  other 
regions,  but  denied  that  the  company  was  bound  to 
know  of  any  unusal  demand  that  might  be  made  by  a 
community.  Mr.  Allen's  attorney  introduced  evi- 
dence, government  crop  reports,  as  well  as  reports  of 
private  agencies,  which  indicated  that  an  unusual  har- 
vest had  been  anticipated.  Newspaper  articles  were 
also  read,  commenting  on  the  probability  of  a  huge 
crop.  The  company's  counsel  closed  its  case  with  the 
argument  that  the  railway  company  was  not  liable  for 
failure  to  comply  with  such  unusual  demand,  in  the 
absence  of  direct  notice  that  such  a  crop  was  expected. 
WiU  Mr.  Allen  recover? 

RULING  COURT  CASE  No.  1 

William  J.  Crandall  vs.  Chicago,  Burlington  S 
Quincy  Railivay  Company,  Volume  72  Nebraska  Re- 
ports, Page  542. 

William  J.  Crandall  was  engaged,  at  the  town  of 
Firth,  Nebraska,  in  operating  a  mill  and  elevator,  and 
of  buying,  selling,  and  shipping  grain  and  miU  prod- 
ucts. A  few  years  ago,  the  Farmer's  Grain  and  Lum- 
ber Company  was  organized  by  a  number  of  farmers 
for  the  purpose  of  dealing  in  grain,  and  since  that  time 
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there  had  been  sharp  competition  between  the  respec- 
tive grain  dealers.  Both  of  these  grain  dealers  occu- 
pied elevators  situated  on  the  Chicago,  Burlington  & 
Quincy  Railroad  Company.  The  railroad  company, 
during  a  shortage  of  cars  in  1903,  furnished  the  rival 
grain  dealers  cars  in  equal  numbers  for  shipping  grain, 
and  in  addition,  extra  cars  to  Crandall,  as  a  miller.  A 
controversy  arose  over  the  fact  that  Crandall  was 
shipping  cracked  corn  as  a  mill  product,  and  was  there- 
by receiving  more  than  his  share  of  cars.  The  railroad 
company  made  a  new  ruling  which  gave  the  Farmers' 
Grain  Company  extra  cars  when  Crandall  shipped 
cracked  corn.  Out  of  this  new  ruling,  this  suit  arose, 
as  Crandall  desired  still  more  cars.  Crandall 's  brief  is 
largely  devoted  to  the  proposition  that  a  common  car- 
rier of  goods  is  required  to  provide  facilities  for  and  to 
receive  and  ship  goods  tendered  at  its  stations,  on  pay- 
ment or  tender  of  the  usual  tariff  rates,  and  that  it  has 
no  right  to  discriminate  or  favor  one  shipper  over 
another.  But  in  this  case,  it  was  shown  that  the  rail- 
road company  owned  enough  cars  to  transact  the  ordi- 
nary business,  but  that  owing  to  the  long  coal  strike 
in  the  east,  the  company  had  been  unable  to  have 
returned  to  its  lines  a  large  number  of  its  cars.  Owing 
to  these  abnormal  conditions,  it  was  impossible  to 
furnish  all  the  cars  necessary  for  the  use,  not  only  of 
Crandall,  but  of  all  other  grain  shippers  along  its  lines 
in  Nebraska. 

Justice  Letton  rendered  the  opinion:  **The  court 
decided  that,  under  these  conditions,  Crandall  could 
not  recover.  When  a  common  carrier  has  furnished 
itself  with  ■  sufficient  appliances  to  transport  the 
amount  of  freight  which  may,  in  the  usual  course  of 
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events,  be  reasonably  offered  for  carriage,  it  has  done 
its  whole  duty  in  this  regard. ' ' 

EULING  COURT  CASE  No.  2 

Farmers'  Co-operative  Commission  vs.  C.  B.  S  Q. 
B.  B.,  Volume  34  Interstate  Commerce  Commission 
Beports,  Page  60. 

The  Farmers'  Co-operative  Commission  represented 
companies  operating  grain  elevators  at  country  sta- 
tions in  Illinois,  Iowa,  Minnesota,  Nebraska,  Kansas, 
and  North  and  South  Dakota.  Before  the  Interstate 
Commerce  Commission,  it  sought  an  order  requiring 
the  C.  B.  &  Q.  R.  R.  Company  to  furnish  cars,  for  the 
shipment  of  grain  in  bulk,  that  were  clean,  in  good 
repair,  and  properly  equipped  with  grain  doors;  or 
provide  for  an  allowance  to  shippers  for  labor  done  or 
materials  furnished  in  preparing  cars  for  such  loading. 
It  was  contended  that  the  carrier  observed  no  uni- 
formity in  the  furnishing  of  sectional  doors,  boards, 
lath,  burlap,  etc.,  and  shippers  were  required  to  repair 
as  well  as  clean  a  large  percentage  of  the  cars  sent 
them  before  loading.  It  was  further  contended  that 
the  carrier  discriminated,  since  at  large  terminal 
points  all  necessary  repairs  were  made  by  the 
company. 

The  Interstate  Commerce  Commission  rendered  the 
following  decision:  *'A.  Grain  from  terminal  points 
was  not  sold  in  competition  with  that  of  the  country 
elevator  and,  therefore,  there  is  no  discrimination  on 
this  ground.  (1)  That  it  was  defendant's  duty  to  fur- 
nish suitable  cars  for  traffic,  but  (2)  that  it  was  not 
unreasonable  to  expect  shippers  to  do  a  limited  amount 
of  cleaning  and  to  make  inexpensive  repairs,  but  (3) 
that  it  would  be  impractical  to  fix,  by  order,  any  allow- 
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ance  to  be  paid  shippers  therefor;  (4)  that  carriers 
should  specify  in  their  tariffs  what  materials  they 
would  furnish,  which  should  be  uniform  and  adequate ; 
(5)  carriers  practice  at  terminal  points  with  reference 
to  preparing  cars,  not  found  to  be  unjustly  discrim- 
inatory. 

''B.  It  is  the  duty  of  carriers  to  furnish  cars  suit- 
able to  transport  in  safety  traffic  which  they  hold 
themselves  out  to  carry.  This  duty  is  not  fulfilled 
when  a  carrier  furnishes  a  car,  upon  reasonable 
request  of  a  shipper,  which  requires  repairing  to  pre- 
vent leakage  of  grain  in  transit. 

"  C.  In  the  very  nature  of  things,  the  shipper  who 
loads  the  car  can  prepare  it  for  lading  to  better  advan- 
tage than  can  anyone  else.  It  is,  therefore,  not 
unreasonable  to  expect  the  shipper  to  sweep  a  car  or 
do  a  reasonable  amount  of  cleaning,  or  to  make  some 
minor  and  inexpensive  repairs  to  prepare  the  car  for 
loading,  and  prevent  leakage  of  grain  in  transit.  It 
is  impractical  for  the  carriers  to  have  competent  work- 
men at  all  stations  to  do  this  work,  and  minor  cleaning, 
patching,  and  coopering  can  readily  be  done  by  men  in 
the  employ  of  the  elevator  companies,  who  know 
exactly  what  is  to  be  done,  and  how  best  to  do  it. 

* '  D.  If  the  car  furnished,  requires  much  repairing, 
if  its  door  posts  are  shattered  or  broken,  or  if  it  has 
many  holes  or  cracks  through  which  grain  would  sift 
in  transit,  the  shipper  should  refuse  to  accept  it.  The 
obligation  of  the  carrier  is  to  promptly  furnish  a  suit- 
able car.  The  shipper  is  not  bound  to  receive  and  load 
a  car  upon  which  he  must  expend  labor  and  materials 
to  make  it  suitable  to  transport  grain.    The  complaint 
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of  the  Farmers'  Co-operative  Association  was  dis- 
missed as  not  establishing  a  ease." 

EXTLING  LAW 
Story  Case  Answer 

"When  a  carrier  has  furnished  cars  reasonably  nec- 
essary to  transport  the  amount  of  freight  which,  in 
the  usual  course  of  events,  can  be  expected  to  be  offer- 
ed for  carriage,  it  has  performed  its  duty  to  the  pub- 
lic. It  is  not  imperative  for  a  carrier  to  furnish  equip- 
ment for  extraordinary  occasions,  exceptional  crops, 
unprecedented  cattle  shipments,  etc.  Such  abundance 
of  equipment  would  be  costly  to  the  public. 

It  should  be  carefully  noted  that  the  common  car- 
rier's liability  for  loss  of  goods  is  vastly  different  from 
its  liability  because  of  delay  or  failure  to  furnish  cars. 
For  the  loss  of  goods,  the  carrier  is  absolutely  liable, 
except  for  the  acts  of  God,  and  the  public  enemy. 
But  a  common  carrier  is  not  liable  for  failing  to  sup- 
ply adequate  transportation  facilities,  unless  it  has 
been  negligent  in  its  eif  orts. 

In  the  Story  Case,  we  have  a  slightly  different  prob- 
lem. There,  the  railroad  company  had  the  equipment 
necessary  to  meet  the  demand  made  upon  it,  but  by 
reason  of  its  lack  of  knowledge  of  the  size  of  the  crop, 
had  failed  to  distribute  sufficient  of  its  cars  in  the 
vicinity  where  they  were  required.  For  this  failure 
to  forecast  the  necessity,  which  it  had  every  reason, 
from  public  and  private  reports  as  well  as  newspaper 
comments  to  anticipate,  it  is  liable.  A  company  must 
use  reasonable  care  to  distribute  its  equipment  where 
it  is  needed. 


PUBLIC  SEEVICE  CORPOEATIONS        43 

2.    When  Preference  May  Be  Made 
STOEY  CASE 

Mr.  Armstrong  and  Mr.  Davis,  of  Stoneville,  drove 
to  the  Stoneville  station  Saturday  afternoon,  and 
ordered  cars  for  freight  shipment.  Mr.  Armstrong 
loaded  his  car  with  bailed  alfalfa,  and  Mr.  Davis  filled 
his  with  prize  cattle  for  the  state  fair.  The  cattle 
were  shipped  six  hours  after  the  car  was  loaded,  but 
Mr.  Armstrong's  freight  stood  on  the  track  three  days 
before  it  was  finally  sent  on  its  journey.  Mr.  Arm- 
strong sued  the  railroad  company  for  failure  to  deliver 
the  car  within  a  reasonable  time.  At  the  trial,  the 
railroad  company  showed  that,  at  the  time  Mr.  Arm- 
strong's car  was  loaded,  it  was  engaged  in  heavy  trans- 
portation of  live  stock  to  distant  stock  yards,  that  it 
had  made  every  effort  to  haul  freight  as  loaded,  but 
in  this  case  was  forced  to  allow  *'dead"  freight  to 
wait,  in  order  to  make  room  on  its  trains  for  live 
stock  cars,  which,  in  their  nature,  demanded  immediate 
transportation.  Will  this  be  sufficient  excuse  for  the 
railroad  company? 

RUUNG  COURT  CASE 

Briddon  vs.  The  Great  Northern  Railroad  Company, 
Yolume  28  Law  Journal  Reports,  Page  51. 

Briddon  consigned  two  car  loads  of  cattle  to  be 
shipped  by  the  Great  Northern  Railway  Company 
from  Huntington  to  Nottingham,  there  to  be  delivered 
by  the  railroad  company  within  a  reasonable  time. 
The  two  cars  were  attached  to  a  heavy  goods  train, 
and  proceeded  as  far  as  Grantham.  At  this  station 
the  goods  ti  ain,  mth  the  two  cars  of  stock,  was  placed 
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on  a  siding,  since  a  heavy  snow  had  made  travel  diffi- 
cult, and  the  engine  from  the  goods  train  was  needed 
and  used  as  extra  power  for  a  passenger  train.  Mr. 
Briddon^s  stock  remained  at  Grantham  thirty  hours, 
during  which  time  it  deteriorated  in  value,  since  stock 
was  not  fed,  and  the  market  at  Nottingham  was  lost. 
Briddon  contended  that  the  company  should  have  used 
efforts  to  send  the  two  cars  on  mth  the  engine  at 
hand,  or  procured  an  engine  from  some  nearby  town. 
But  the  court  held  that  the  railroad  company  had  a 
right  to  keep  the  passenger  trains  running,  and  under 
the  circumstances,  to  allow  the  goods  train  to  wait.  A 
carrier  of  goods  or  cattle  is  only  bound  to  carry  in  a 
reasonable  time  under  ordinary  circumstances,  and  is 
not  bound  absolutely  to  use  extra  efforts  or  incur  extra 
expense  to  surmount  obstructions  caused  by  the  act  of 
God. 

BTTUNG  LAW 
Story  Case  Answer 
It  is  the  duty  of  carriers  to  furnish  service  to  any 
and  all  who  apply.  Where  a  carrier  is  unable  to  accom- 
modate all,  it  is  called  upon  to  render  service,  in 
the  order  in  which  application  is  made.  This  rule 
applies  only,  however,  when  the  services  applied  for 
are  of  the  same  class.  Preference  may  be,  and  indeed 
must  be,  given  by  the  railroads,  in  certain  cases.  For 
example,  a  carrier  must  forward  passenger  trains, 
even  though  trains  of  freight  are  thereby  delayed. 
Thus,  in  the  Story  Case,  the  carrier  is  required  to 
choose  beteween  live  and  dead  or  inorganic  freight. 
For  humanitarian  reasons,  if  for  no  other,  a  railroad 
would  be  justified  in  preferring  live  stock  over  alfalfa. 
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3.    Perishable  Goods 
STORY  CASE 

The  Blue  Valley  Fruit  Company,  located  at  Walton, 
Missouri,  consigned  to  the  Chicago,  Burlington  and 
Quincy  Railway  Company,  fifty  crates  of  pineapples 
for  shipment  to  its  branch  house  in  South  Dakota. 
The  goods  were  accepted  Monday  morning.  The  same 
morning,  Louis  Werner  consigned  to  the  Chicago, 
Burlington  and  Quincy  Railway  Company  one  hundred 
crates  of  strawberries,  to  be  shipped  north.  Both  the 
pineapples  and  the  strawberries  were  shipped,  but  in 
separate  refrigerator  cars.  These  cars  were  always 
repacked  with  ice  at  Crete,  Nebraska,  where  a  large 
artificial  ice  plant  was  operated.  But  on  the  day  of 
shipping,  a  strike  had  occurred  at  the  ice  plant,  and  a 
shortage  of  ice  existed.  There  was  barely  enough  ice 
to  repack  one  refrigerator  car.  The  station  agent 
decided  to  place  ice  in  the  car  which  held  the  strawber- 
ries, as  they  were  more  perishable  than  the  pineapples ; 
the  weather  was  hot,  and  the  pineapples,  not  being 
properly  iced,  deteriorated  in  value  during  transporta- 
tion. The  Blue  Valley  Fruit  Company  sued  the  Chi- 
cago, Burlington  and  Quincy  Railway  Company  for 
discrimination  in  favor  of  Louis  Werner.  Did  the 
company  have  a  legal  right  so  to  discriminate  ? 

RUMNO  COURT  CASE 

The  New  York  Central  S  Hudson  Railway  Company 
vs.  Patrick  Turney,  Volume  76  New  York  Reports, 
Page  305. 

Patrick  Turney  delivered  to  the  railroad,  a  car  of 
cabbages  for  transportation  to  New  York.  The  cab- 
bages, in  the  ordinary  course,  should  have  arrived  in 
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New  York  in  eleven  hours.  In  this  case  there  was 
a  delay  of  some  ten  hours,  in  consequence  of  which  the 
produce  was  frozen.  The  plaintiff  sued  the  railroad 
company  for  his  loss.  At  the  trial,  the  railroad  com- 
pany sought  to  escape  liability,  on  the  ground  that  this 
car  was  switched  upon  a  side  track  and  blocked  up  by 
cars,  subsequently  arriving,  so  that  it  was  impossible 
to  move  it  until  the  others  were  sent  forward. 

Justice  Danf orth  said :  "On  receiving  the  freight,  it 
was  the  duty  of  the  railroad  company  to  forward  it 
immediately  to  its  destination.  There  was  no  sudden 
or  great  emergency  that  made  it  impossible  to  for- 
ward the  cabbages.  The  only  excuse  offered  by  the 
company  was  that  the  car  was  blocked  by  others,  which 
could  not  be  altogether  conveniently  moved.  This  was 
insufficient.  It  is  the  duty  of  a  carrier  to  give  prefer- 
ence to  perishable  property,  in  case  he  is  unable  to 
carry  all  the  property  offered  for  transportation.'* 
Judgment  was  given  for  the  plaintiff,  Frank  Turney. 

RULING  LAW 
Story  Case  Answer 

It  has  been  established  that  the  carrier  may,  in  cer- 
tain cases,  give  preference  of  service  to  certain  classes 
of  freight.  Not  only  must  he,  when  occasions  demand 
it,  ship  live  stock  before  dead  freight,  but  he  must 
also  exercise  his  discretion  in  choosing  between  dif- 
ferent classes  of  inorganic,  or  dead  freight.  For 
instance,  perishable  freight  must  have  preference  over 
that  which  is  not  perishable. 

A  more  difficult  case  arises  when  the  carrier  is  con- 
fronted, as  in  the  Story  Case,  with  two  kinds  of  per- 
ishable merchandise.  In  such  a  case,  the  railroad  com- 
pany will  be  excused,  if  it  uses  reasonable  discretion. 
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The  judgment  of  the  railroad  company,  in  the  Story 
Case,  could  not  be  criticised. 


4.     Notice  by  the  Shipper 
STORY  CASE 

The  Illinois  Steel  Company  took  a  contract  to  fur- 
nish the  structural  steel  for  five  skyscrapers  to  be 
erected  in  New  York  City.  When  the  steel  was  ready 
for  shipment,  the  company's  representative  called 
upon  the  New  York  Central  Railroad  to  furnish  two 
hundred  flat  cars  within  six  days.  The  railroad  com- 
pany stated  that  it  was  unable  to  furnish  this  number 
of  cars  on  such  short  notice,  but  would  make  an  effort 
to  do  so.  The  company  failed,  and  as  a  consequence, 
the  steel  arrived  behind  contract  time.  The  Illinois 
Steel  Company  was  compelled  to  reduce  its  selling 
price  considerably,  on  account  of  this  delay,  and  now 
seeks  to  reimburse  itself  from  a  suit  against  the  New 
York  Central  Railroad  Company.  Will  the  steel  com- 
pany succeed  in  its  effort? 

EUTiING  COURT  CASE 

Ayres  and  Another  vs.  The  Chicago  S  Northwestern 
Railway  Company,  Volume  71  Wisconsin  Reports, 
Page  372. 

The  Chicago  and  Northwestern  Railroad  Company, 
a  common  carrier  engaged  in  the  transportation  of 
live  stock,  and  accustomed  to  furnish  cars  for  all  live 
stock  offered,  was  notified  by  the  plaintiffs  on  or  about 
October  13  to  have  in  readiness  four  such  cars  at  its 
station  at  La  Valle,  Wisconsin,  and  three  at  Reeds- 
burg,  for  loading  on  Tuesday  morning,  October  17,  for 
transportation  to  Chicago.    Two  cars  were  furnished 
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at  Reedsburg,  October  17,  and  one,  October  19;  four 
were  furnished  at  La  Valle,  October  19.  The  plain- 
tiffs received  no  notice  until  October  17  that  the  cars 
would  not  be  furnished  as  ordered.  If  the  cars  had 
been  furnished  as  ordered,  the  stock  would  have 
arrived  at  Chicago  on  October  18.  The  five  cars  did 
not  arrive  at  Chicago  on  October  18,  but  on  October  20. 
Ayres  brought  this  action  against  the  company  for 
failure  to  reserve  cars,  and  for  failure  to  notify  him 
of  their  delinquency.  Mr.  Justice  Cassody  gave  the 
opinion,  saying: 

**For  where  a  shipper  makes  application  to  a  rail- 
road company,  as  a  common  carrier  of  live  stock,  for 
cars  to  be  furnished  at  a  time  and  a  station  named,  it 
is  the  duty  of  the  company  to  inform  him  within  a 
reasonable  time,  if  it  is  unable  to  furnish  cars,  and  if 
it  fails  to  give  such  notice,  and  induces  the  shipper  to 
believe  that  the  cars  will  be  in  readiness,  and,  relying 
upon  such  conduct  of  carrier,  the  shipper  is  present 
with  his  live  stock  at  the  time  and  place  named,  the 
company  is  liable  for  damages.  This,  of  course,  is  on 
the  theory  that  the  shipper,  as  in  the  present  case,  has 
given  reasonable  notice  to  the  railroad  company. ' ' 

Judgment  was  given  for  Ayres  for  loss  due  to 
shrinkage,  change  of  market  price,  and  the  expense  of 
keeping  the  stock. 

RULING  LAW 
Story  Case  Answer 
When  a  shipper  has  an  unusually  large  shipment  of 
freight  for  transportation,  he  cannot  expect  that  the 
mere  delivery  at  the  station  will  insure  its  immediate 
removal  to  its  destination.  If  his  business  demands 
more  cars  than  usual,  he  must  give  the  railroad  notice, 
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prior  to  the  time  that  the  facilities  will  be  actually 
needed,  in  order  that  it  may  have  time  to  bring  up  the 
cars  from  distant  points.  It  is  the  duty  of  the  carrier, 
after  receiving  a  request  for  cars,  to  notify  the  shipper 
within  a  reasonable  time,  whether  it  is  able  to  furnish 
the  equipment  requested. 

In  the  Story  Case,  the  demand  for  cars  was  so 
unusual  that  the  railroad  company  was  entitled  to 
ample  time  in  which  to  furnish  them.  Having  exer- 
cised due  care  to  provide  the  steel  company  with  facili- 
ties, it  cannot  be  held  for  its  failure,  in  the  absence  of 
a  showing  by  the  shipper  that  the  company  was  given 
due  notice  to  have  the  cars  in  readiness. 


6.     Right  to  Make  Rules  as  to  Shippers 
STORY  CASE 

The  Western  Live  Stock  Company  owned  the  only 
live  stock  yards  operating  in  the  town  of  Lockport, 
Nebraska,  prior  to  the  year  1915.  Early  in  1915,  the 
Consumers'  Stock  Yards  Company  was  organized,  and 
included  in  its  board  of  directors  two  officers  of  the 
Chicago  and  A¥estern  Railroad  Company,  which  owned 
the  only  railroad  going  through  the  town.  Thereafter, 
the  railroad  company  posted  rules  and  regulations, 
notifying  shippers  that  it  would  receive  and  deliver 
live  stock  at  such  yards,  only  as  provided  for  standard 
yard  facilities.  These  were  enumerated  by  the  poster, 
and  the  regulation  practically  excluded  shipments  to 
and  from  the  yards  of  the  Western  Live  Stock  Com- 
pany. Thereupon,  Walter  Anderson,  a  heavy  shipper, 
demanded  that  cars  be  placed  for  his  use  at  the  West- 
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em  Company's  yards,  and  upon  refusal  by  the  rail- 
road company,  he  brought  this  action  to  compel  it  to 
serve  him.    Will  he  succeed  in  the  action  ? 

RUIiINO  COURT  CASE 

Frasier  vs.  Kansas  City  Railway  Company,  Volume 
48  Iowa  Reports,  Page  571. 

Frazier  wished  to  ship  hogs  to  market  on  cars  of 
the  company.  The  cars  were  placed  on  the  siding  for 
his  use  on  a  day  previous  to  shipping.  When  the  train 
arrived  the  following  day,  Frazier  had  not  only  failed 
to  load  his  stock  in  the  cars,  but  had  not  even  delivered 
them  to  the  yards  of  the  company.  Nevertheless,  he 
insisted  that  the  train  should  be  delayed  until  the  stock 
could  be  loaded.  The  conductor  of  the  train  refused  to 
wait.  Frazier  sued  for  damages,  contending  that,  as 
a  common  carrier,  the  company  had  no  right  to  refuse 
to  wait  imtil  the  stock  was  loaded. 

The  company  contended  that  it  could  make  reason- 
able regulations  in  regard  to  shipping,  and  that  a 
refusal  to  wait  for  loading  of  the  stock  was  not  unrea- 
sonable. 

Mr.  Justice  Day  said:  **The  hogs  to  be  shipped 
were  not  in  the  yards  or  on  the  depot  grounds  of  the 
company  when  the  train  arrived,  but  were  in  a  private 
yard  in  no  way  conducted  or  used  by  the  company. 
Under  such  circumstances,  Frazier  had  no  right  to 
demand  or  expect  that  the  defendant's  train  should 
delay  at  the  station  until  the  hogs  should  be  driven  in 
to  the  defendant's  stock  yards,  loaded,  waybills  made 
out,  contract  of  shipment  signed,  and  the  cars  placed  in 
the  train."    Judgment  was  given  for  the  company. 
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EUIjINa  LAW 
Story  Case  Answer 
Although  a  common  carrier  is  under  a  legal  obliga- 
tion to  render  services  to  all  who  apply  therefore,  it, 
nevertheless,  has  the  right  to  make  reasonable  regula- 
tions governing  the  rendition  of  such  services.  The 
end  sought  by  such  regulations  must  be  legitimate ;  and 
the  regulations  must  be  fair  and  non-discriminatory. 
A  carrier  may  provide  that  certain  kinds  of  freight 
shall  be  packed  and  prepared  for  shipment  in  a  cer- 
tain way.  If  there  is  reason  for  such  packing,  and  the 
regulation  does  not  operate  harshly  upon  any  partic- 
ular class  of  persons,  it  will  be  valid.  It  may  regulate 
the  schedule  of  running  its  trains,  the  time  of  loading 
cars,  and  the  time  of  unloading.  It  may  also  make 
reasonable  rules  and  regulations  concerning  the  loca- 
tion of  freight  depots  and  switches;  for  example,  if 
the  small  amount  of  shipments  or  the  lack  of  passen- 
gers justify  the  abandonment  of  a  station,  it  may 
remove  the  station.  Also,  if  public  health,  as  in  the 
case  where  a  stock  yard  is  infected  with  disease,  jus- 
tify the  refusal  to  serve  certain  shippers,  it  will  be 
upheld.  The  regulations  in  the  Story  Case,  seem,  how- 
ever, to  be  unreasonable,  and  a  mere  attempt  to 
monopolize  the  stock  yards  industry.  If  this  is  true, 
Anderson  will  win  in  his  suit. 


E.     Receiving  Freight 
1.     Carrier  Must  Receive  Freight 

STORY  CASE 

The  Buffalo  and  Canadian  Railroad  Company  estab- 
lished a  rule  to  the  effect  that  it  would  refuse  ship- 
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ments  of  eggs  and  butter,  unless  the  conunoditios  were 
packed  in  Hazleton's  patented  enclosures;  or  unless 
the  shipper  signed  a  contract,  freeing  the  company 
from  all  liability  for  loss,  either  from  its  agent's  neg- 
ligence, or  accident.  The  New  York  Egg  and  Butter 
Company  refused  to  conform  to  either  regulation,  and 
when  the  railroad  company  refused  to  accept  its  ship- 
ments, brought  an  action  to  compel  it  to  carry  the 
products.  The  New  York  Egg  and  Butter  Company 
maintained  that  it  was  unreasonable  to  demand  the  use 
of  Hazleton's  enclosures,  since  others  were  equally  as 
good  and  less  costly.    ^Tiat  will  the  court  do? 

EUMNG  COURT  CASE 

Seasongood  vs.  Tennessee  Transportation  Com- 
pany, Volume  21  Kentucky  Law  Reporter,  Page  1142. 

Seasongood  had  some  chickens  and  eggs  to  be 
shipped  to  Evansville,  Indiana,  and  a  box  to  Season- 
good  at  Cincinnati.  He  applied  to  an  agent  of  the 
transportation  company  to  send  them  to  the  points 
named,  on  a  boat  that  afternoon.  The  agent  promised 
that  he  would  assume  charge  of  the  chickens  and  eggs 
to  Evansville,  but  that  his  company  was  under  an 
agreement  with  another  company  not  to  ship  to  Cin- 
cinnati, and  refused  to  accept  the  box.  However,  the 
box  was  placed  in  the  warehouse,  and  was  stolen  that 
night.    This  was  an  action  brought  for  damages. 

It  was  contended  by  the  company  that  it  was  not 
liable,  for  it  was  under  no  duty  to  receive  freight 
destined  to  a  point  beyond  the  end  of  its  own  line, 
which,  in  this  case,  appeared  to  be  Evansville. 

Mr.  Justice  Guify  said:  "It  is  true  that  the  com- 
pany was  not  bound  to  undertake  to  deliver  the  box  to 
the  consignee  at  Cincinnati,  but  it  was   its   duty  to 
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accept  the  box  if  tendered  to  it  as  a  common  carrier, 
for  it  was  its  duty  to  carry  the  same  to  the  end  of  its 
owa  line,  and  there  deliver,  or  offer  to  deliver,  the  box 
to  some  common  carrier  engaged  in  such  business,  to 
be  by  it  forwarded  to  Cincinnati."  Since  the  loss  here 
was  due  to  the  company's  refusal  to  accept  the  goods, 
and  ship  them,  judgment  was  given  for  Seasongood. 

RULING  LAW 
Story  Case  Answer 

A  common  carrier  is  under  a  legal  obligation  to 
receive  all  freight  which  is  tendered  to  it  for  shipment. 
It  is  entitled,  however,  to  make  reasonable  rules  and 
regulations  concerning  the  time,  manner,  and  place  of 
tendering  the  goods  for  shipment.  The  carrier  may 
refuse  to  receive  goods  if  they  are  insecurely  packed 
or  prepared  for  shipment;  or  refusal  to  receive  may 
be  based  upon  the  fact  that  the  given  article  is  dan- 
gerous, unless  shipped  under  certain  conditions.  If 
a  carrier  refused  to  receive  goods,  which  are  tendered 
for  shipment,  and  has  no  reasonable  cause  for  such 
refusal,  it  is  liable  for  all  damages  which  result  from 
such  refusal. 

Thus,  in  the  Story  Case,  it  appears  that  the  regu- 
lations of  the  company  were  unreasonable.  The  car- 
rier cannot  make  unreasonable  conditions  as  to  pack- 
ing, in  order  to  compel  the  shipper  to  sign  a  release, 
discharging  the  railroad  from  liability  for  loss  or  dam- 
age to  such  goods.  The  New  York  company  will  win 
in  its  action. 


2.     Strikes  and  Mob  Violence  as  an  Excuse 
STORY  CASE 

The  skilled  freight  handlers  of  the  New  York  East- 
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ern  Railroad  Company  left  its  service  on  account  of  a 
disagreement  about  wages.  The  workmen  had  been 
receiving  seventeen  cents  per  hour,  and  now  demanded 
twenty  cents  per  hour,  a  wage  which  the  company 
refused  to  pay.  The  company  employed  other  men  who 
were  so  unskilled  that  its  service  was  practically  of  no 
use.  For  three  weeks,  it  had  refused  to  receive  large 
quantities  of  goods  for  shipment.  The  state  of  New 
York  now  brings  this  action  against  the  company  to 
question  its  franchise  right  to  continue  as  a  railroad 
company,  since  it  was  not  carrying  out  its  public  duty. 
Can  such  action  be  maintained  I 

BUUNG  COURT  CASE 

Chester  Hazen  vs.  Fort  Wayne  and  Chicago  Rail- 
way Company,  Volume  84  Illinois  Reports,  Page  36. 

On  the  tenth  day  of  December,  Hazen  shipped  a 
quantity  of  cheese  from  Chicago  to  New  York  over  the 
line  of  the  Fort  Wayne  and  Chicago  Railway  Com- 
pany, defendant  herein.  The  cheese  did  not  reach  the 
consignee  in  New  York  until  December  28,  eighteen 
days  after  shipment.  It  was  shown  in  evidence  that 
such  a  shipment  usually  consumed  ten  days,  and  never 
over  twelve;  that  from  the  tenth  to  the  twenty-third 
the  weather  was  mild;  from  the  twenty-third  to  the 
twenty-eighth  the  weather  was  extremely  cold,  conse- 
quently the  cheese  was  frozen,  and  great  loss  resulted, 
because  of  this  unreasonable  delay  in  transporting  the 
cheese  to  New  York.  This  was  an  action  brought  by 
Hazen  against  the  railroad  company. 

As  an  excuse,  the  company  proved  that  the  sole 
cause  of  the  delay  was  the  obstruction  of  the  passage 
of  the  trains,  resulting  from  the  irresistible  violence 
of  a  large  number  of  men,  acting  in  combination  with 
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brakemen  who  had  been  previously  in  the  employ  of 
the  company,  and  now  on  a  strike.  The  company 
showed  that  the  brakemen  refused  to  work,  and  that 
other  brakemen  were  secured,  but  that  the  moving  of 
the  trains  was  prevented  by  mobs  and  violence. 

Mr.  Justice  Dickey  said:  ''It  is  doubtless  the  law 
that  railway  companies  cannot  claim  immunity  from 
damages  for  injuries  resulting  in  such  misconduct 
from  their  employees,  whether  such  misconduct  be 
willful  or  merely  negligent.  If  employees  of  a  common 
carrier  suddenly  refuse  to  work,  and  the  carrier  cannot 
promptly  supply  their  places  with  other  employees, 
and  injury  results  from  the  delay,  the  carrier  is 
responsible;  such  delay  results  from  the  fault  of  the 
employees. 

*'For  delay  resulting  solely  from  the  lawless 
violence  of  men,  not  in  the  employment  of  the  com- 
pany, the  company  is  not  responsible,  even  though  the 
men  whose  violence  caused  the  delay  had,  but  a  short 
time  before,  been  employed  by  the  company."  Since 
the  delay  and  loss  was  caused,  not  by  the  company's 
employees,  but  by  mobs  and  the  violence  of  others,  the 
company  is  not  liable.  Judgment  was  given  for  the 
Fort  Wayne  and  Chicago  Railway  Company. 

RULING  LAW 

Story  Case  Answer 
It  has  been  pointed  out  that  a  carrier  is  under  a 
legal  obligation  to  receive  all  goods  tendered  to  it  for 
shipment,  provided  reasonable  regulations,  which  it 
has  chosen  to  impose,  have  been  complied  with.  Fur- 
thermore, a  carrier  is  not  excused  from  this  duty,  even 
though  it  may  appear  that  its  refusal  to  receive  the 
goods  was  due  to  the  fact  that  its  employees  refused  to 
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continue  in  the  performance  of  their  duties.  The  car- 
rier is  under  a  legal  obligation  to  have  men  always 
ready  to  take  care  of  its  business,  and  in  case  it  has 
not,  it  is  liable  for  the  damages  flowing  from  its  refusal 
to  accept  the  goods.  But  if  its  liability  to  receive  the 
goods  for  shipment,  or  to  transport  them,  was  due  to 
the  fact  of  mob  violence  of  third  persons,  it  is  not 
liable  for  such  consequences,  even  though  the  third 
person  may  have  been  in  its  employ  previously. 

The  Story  Case  is  based  upon  the  facts  in  People  vs. 
New  York  Central  Railway  Company,  Volume  28  New 
York  (Hun)  Eeports,  Page  543,  where  the  court 
said:  *' These  facts  reduce  the  question  to  this:  Can 
railroad  corporations  refuse  or  neglect  to  perform 
their  public  duties  upon  a  controversy  with  their 
employees  over  the  cost  and  expense  of  doing  themf 
"We  think  this  question  admits  of  but  one  answer.  The 
excuse  has,  in  law,  no  validity.  The  duties  imposed 
must  be  discharged  at  whatever  cost.  They  cannot  be 
laid  down,  or  suspended,  without  the  legally  expressed 
consent  of  the  state.  The  trusts  are  active,  potential, 
and  imperative,  and  must  be  executed  until  lawfully 
surrendered,  otherwise  a  public  highway  of  great  util- 
ity is  closed  or  obstructed  without  any  process  recog- 
nized by  law.'' 


F.    Duty  to  Deliver  to  the  Consignee 

1.    Time  and  Manner  of  Delivery 

STORY  CASE 

The  Wisconsin  and  Northern  Eailroad  Company 
made  a  ruling  to  the  effect  that  it  would  deliver  wheat 
in  Milwaukee  at  the  elevators  of  the  Western  Grain 
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Company,  and  none  other.  The  Whiting  Grain  Com- 
pany purchased  ten  cars  of  wheat,  and  demanded  that 
it  be  placed  on  the  switch  tracks  of  the  Michigan  Ele- 
vator Company.  The  railroad  company  refused  to 
deliver  the  wheat  here,  and  an  action  was  brought  for 
damages.    What  will  the  court  do? 

BUUNG  C0X7ET  CASE 

Eagle  vs.  White,  Volume  6  Wharton  Pennsylvania 
Reports,  Page  434. 

White  was  a  common  carrier  who  agreed  to  trans- 
port goods  for  Eagle,  to  Columbia,  Pennsylvania.  The 
cars  containing  the  goods  arrived  at  Columbia  late  one 
Saturday  afternoon.  Eagle  was  aware  of  their  arrival, 
but  refused  to  accept  them  that  afternoon,  on  the 
ground  that  it  was  too  late  to  unload  and  convey  them 
to  his  store.  AVhite,  thereupon,  caused  the  cars  to  be 
placed  on  the  siding.  The  cars  were  locked,  and  the 
keys  retained  by  White.  On  Monday  morning,  when 
Eagle  went  to  unload  the  cars,  it  was  found  that  they 
had  been  opened,  and  the  contents  stolen.  Eagle 
brings  this  action  against  White,  as  a  common  carrier, 
for  damages. 

White  contended  that  the  arrival  of  the  goods  and 
notice  thereof  to  Eagle  terminated  his  relation  to  the 
goods  as  a  common  carrier,  and  that  from  that  mo- 
ment, they  were  held  at  the  risk  of  Eagle. 

Mr.  Justice  Rogers  said:  *' Common  carriers  are 
ordinarily  bound  to  carry  goods  intrusted  to  their 
conveyance,  to  the  residence  or  place  of  business  of  the 
consignee;  but  whether  this  rule  can  be  conveniently 
applied  to  the  business  usually  transacted  by  canal  or 
railroad,  may  admit  of  doubt.  But  in  this  case,  it  can- 
not be  pretended  that  there  was  an  actual  delivery." 
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The  goods  still  remained  in  White 's  care,  as  a  carrier ; 
since  Eagle  had  not  had  a  reasonable  time  in  which  to 
take  possession  of  them,  White  is  liable  for  the  loss  of 
the  goods.    Judgment  was  given  for  Eagle. 

BULING  LAW 
Story  Case  Answer 
A  carrier  is  under  a  legal  obligation  to  deliver  the 
goods  shipped  to  the  consignee,  that  is,  to  the  person 
to  whom  they  are  directed.  This  is  but  a  continuation 
of  the  duty  of  the  carrier  to  receive  the  goods  for  ship- 
ment. Formerly,  it  was  the  rule  that  the  carrier  was 
under  an  obligation  to  make  a  personal  delivery  of  the 
goods  to  the  consignee ;  and  such  seems  to  be  the  rule, 
in  reference  to  all  carriers  by  wagons.  A  railroad  is 
presumed  to  deliver  by  placing  the  goods  in  a  ware- 
house, and  notifying  the  consignee  of  their  arrival. 
A  carrier  by  water  has  done  his  duty  when  the  goods 
have  been  placed  on  the  wharf,  after  notice  to  the  con- 
signee. Of  course,  the  carrier,  in  any  case,  must  adopt 
a  reasonable  hour  of  delivery.  No  carrier  w^ould  be 
relieved  of  its  liability,  by  depositing  the  goods  on  a 
platform,  or  wharf,  and  notifying  the  consignee,  if  the 
time  was  at  night,  unless  such  was  customary  in  a 
given  place. 

A  railroad  company  is  bound  to  deliver  freight  to 
sidetracks  and  switches,  where  such  are  provided  for 
that  purpose.  It  cannot,  for  instance,  designate  one 
elevator  for  delivery  of  grain;  otherwise,  through  its 
own  subsidiary  or  controlled  companies,  it  could 
monopolize  this  particular  business.  This  is  the  law 
in  the  Story  Case.  It  has  been  held,  however,  that  a 
railroad  company  may  compel  all  shippers  to  use  one 
designated  stockyards,  if  consignees  and  shippers  are 
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permitted  to  use  them  without  extra  charge.    The  use 
would  be  similar  to  that  of  a  general  freight  station. 


2.     Delivery  to  the  Wrong  Person 
STORY  CASE 

A  swindler,  operating  in  East  St.  Louis,  Illinois, 
wrote  to  the  United  Candy  Company  in  Chicago,  for 
quotations  on  its  chocolates  in  bulk.  The  swindler 
used  the  name  of  a  well-known  candy  store  in  St. 
Louis,  Missouri,  the  White  Candy  Company,  but  gave 
an  East  St.  Louis  address.  He  received  an  order  for 
$200  worth  of  chocolate  creams  in  bulli.  The  candy 
was  packed  and  the  box  marked  '^The  White  Candy 
Company,  East  St.  Louis,  Illinois."  Shipment  was 
made  over  the  line  of  the  Chicago  and  St.  Louis  Rail- 
way Company,  and  the  bill  of  lading  was  sent  to  the 
White  Candy  Company,  14  East  River  Street,  East 
St.  Louis,  Illinois.  The  swindler  received  the  bill  of 
lading,  offered  it  to  the  railway  company's  agent,  and 
received  the  goods.  Subsequently,  he  disappeared. 
The  United  Candy  Company  did  not  receive  its  money, 
and  now  attempts  to  hold  the  railway  company  liable 
for  not  delivering  the  goods  to  the  White  Candy  Com- 
pany.   Can  it  do  this  1 

KUIiING  COURT  CASE 

Hall  vs.  Boston  and  Worcester  Railway  Company, 
Volume  14  Alabama  Reports,  Page  439. 

Hall  had  purchased  and  paid  for  fifty  barrels  of 
flour,  which  were  consigned  to  him  over  the  line  of  the 
Boston  and  Worcester  Railway  Company.  Upon  the 
arrival  of  the  flour  at  its  destination,  the  agent  of  the 
company  delivered  twenty-two  barrels  to  one  of  Hall's 
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draymen,  and  temporarily  stored  the  remainder.  A 
few  days  later,  a  stranger,  posing  as  a  drayman  for 
Hall,  presented  a  bogus  order  for  the  balance  of  the 
flour.  The  delivery  clerk  thought  the  order  was  gen- 
uine, and  delivered  the  flour  to  the  stranger.  When 
the  mis-delivery  was  discovered,  Hall  brought  this 
action  to  recover  the  value  of  the  twenty-eight  barrels. 

The  company  contended  that  it  should  not  be  held 
liable,  for  it  exercised  due  care  in  its  endeavor  to 
deliver,  but  was  mistaken. 

Mr.  Justice  Foster  said:  *'A  mis-delivery  of  prop- 
erty by  any  bailee  to  a  person  unauthorized  by  the  true 
owner,  is  of  itself  a  conversion,  rendering  the  bailee 
liable  in  trover,  (for  value  of  the  goods)  without 
regard  to  the  question  of  due  care  or  degree  of  negli- 
gence. ' '  The  carrier  is  under  a  duty  to  deliver  to  the 
consignee,  or  to  some  authorized  agent,  and  a  carrier 
cannot  escape  liability  if  he  makes  a  mis-delivery, 
however  careful  he  was.  Judgment  was  given  for 
Hall. 

RULING  LAW 
Story  Case  Answer 

The  carrier  must  deliver  to  the  right  consignee  at 
his  peril.  If  he  delivers  the  goods  to  the  wrong  per- 
son, through  mistake,  or  through  fraud  by  a  third 
person,  he  is  liable  for  the  value  of  the  goods.  But  if  a 
third  person  has  perpetrated  fraud  upon  a  seller,  and 
goods  are  consigned  to  that  person,  the  carrier  is  not 
liable  for  delivery  to  the  person  perpetrating  the 
fraud,  for  he  has  performed  the  duty  assigned  to  him 
by  the  seller.  Thus,  in  the  Story  Case,  the  carrier  has, 
in  fact,  delivered  the  goods  according  to  directions, 
and  is  not  liable  for  the  loss  thereof. 
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G.    The  Liability  of  a  Common  Carrier 

1.    When  the  Liability  Attaches 

STORY  CASE 

The  Empire  Plough  Manufacturing  Company  was 
engaged  in  the  business  of  manufacturing  farming  im- 
plements in  South  Bend,  Indiana.  The  Farmers '  Sup- 
ply Company  of  Nashville,  Tennessee,  had  purchased 
from  the  plough  company  a  lot  of  one  thousand 
ploughs.  The  plant  of  the  plough  company  was  located 
about  one  mile  from  the  freight  station  of  the  Midland 
Railway  Company,  by  whom  the  ploughs  were  to  be 
transported  from  South  Bend  to  Nashville.  Because 
of  the  large  number  of  ploughs  to  be  shipped,  the 
plough  company  was  compelled  to  consume  several 
days  in  having  them  conveyed  from  the  plant  to  the 
freight  station.  Since  the  Farmers'  Supply  Company 
was  in  immediate  need  of  the  ploughs,  the  plough  com- 
pany directed  the  railway  company  to  ship  them  as 
rapidly  as  they  were  delivered  at  the  station.  The 
railway  company,  however,  to  suit  its  o\ati  convenience, 
decided  to  wait  until  all  the  ploughs  had  been  conveyed 
to  the  station,  and  ship  all  in  one  consignment.  After 
nine  hundred  had  been  delivered,  the  freight  station 
and  all  its  contents  was  destroyed  by  fire.  The  plough 
company  brought  suit  against  the  railway  company 
for  the  loss. 

The  railway  company  contended  that  it  was  only  a 
warehouseman,  and  liable  only  for  reasonable  care, 
and,  not  having  been  negligent,  it  was  not  liable  for 
the  loss.  But  the  plough  company  contended  that  it 
was  a  common  carrier,  and  liable  for  the  loss,  whether 
negligent  or  not.    What  should  be  the  decision  of  the 
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court  under  the  foregoing  circumstances?  What  dif- 
ference does  it  make  whether  the  railway  company  was 
a  common  carrier  or  a  warehouseman? 

RUUNa  COURT  CASE 

Newhy  vs.  Southern  Express  Company,  Volume  36 
Georgia  Reports,  Page  635;  Same  Case,  Volume  91 
American  Decisions,  Page  783. 

Newby,  while  in  Augusta,  Georgia,  met  Mr.  Shuter, 
who  was  president  of  the  Southern  Express  Company. 
He  told  Mr.  Shuter  that  he  had  some  goods  in  Char- 
lotte, North  Carolina,  which  he  wished  to  be  trans- 
ported to  Richmond,  Virginia.  Mr.  Shuter  engaged  the 
work  for  the  Southern  Express  Company.  He  sent  a 
telegram  to  the  agent  at  Charlotte  and  instructed  him 
to  receive  the  goods  for  shipment,  while  Newby  wrote 
to  his  agent  and  directed  that  the  goods  be  sent  to  this 
company.  When  the  goods  arrived,  the  express  agent 
at  Charlotte  wrote  out  a  receipt,  acknowledging  the 
acceptance  ot  the  shipment  for  transportation.  The 
company,  at  this  time,  was  so  busily  engaged  in  ship- 
ping for  the  government  that  it  was  unable  to  ship 
these  goods  at  once,  and  they  were  left  in  its  ware- 
house until  such  time  as  it  would  be  able  to  care  for 
them.  Wliile  they  were  so  stored,  the  warehouse 
burned  and  the  goods  were  lost.  Suit  was  brought  by 
Newby  for  the  damages  sustained. 

Newby  contended  that  the  express  company  was 
liable  as  a  common  carrier,  and  that  no  amount  of  care 
would  relieve  it  of  the  liability  to  pay  for  the  loss. 
AVhereas,  the  company  contended  that  it  was  only  a 
bailee,  or  warehouseman,  at  the  time,  and  bound  only 
to  exercise  reasonable  care  for  the  safety  of  the  goods 
in  question;  and  that  its  duty  as  common  carrier  did 
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not  begin  until  the  goods  were  actually  in  transit. 

Decision :  A  warehouseman  is  responsible  only  for 
reasonable  care  for  the  safety  of  goods  in  his  posses- 
sion, while  a  conunon  carrier  is  liable  absolutely, 
except  for  acts  of  God  and  the  public  enemy.  In  this 
case,  the  liability  of  the  express  company  was  that  of 
a  carrier;  such  liability  begins  when  the  goods  are 
accepted  for  shipment,  and  continues  until  the  goods 
are  delivered,  unless  there  is  some  agreement  to  the 
contrary.  Therefore,  in  this  case,  the  express  com- 
pany is  liable  for  the  loss  of  the  goods,  even  though 
they  msij  have  been  destroyed  without  any  fault  on  its 
part.  Mr.  Justice  Walker,  who  delivered  the  opinion 
of  the  court,  said:  '*An  express  company,  which  pur- 
sues continually,  for  any  period  of  time,  the  business 
of  transporting  goods,  packages,  etc.,  is  a  common  car- 
rier, and,  in  the  loss  of  goods  intrusted  to  it  to  be  car- 
ried, the  presumption  of  law  is  against  it;  and  no 
excuse  will  avail  it,  unless  the  loss  was  occasioned  by 
the  act  of  God  or  public  enemy  of  the  State.  At  Com- 
mon Law,  a  carrier  is  in  the  nature  of  an  insurer,  and 
is  bound  to  keep  and  carry  goods  intrusted  to  his  care, 
safely,  and  is  liable  for  all  losses  and  in  all  events, 
except  those  caused  by  the  act  of  God  and  the  public 
enemy."  Accordingly,  judgment  was  given  for  Newby. 

RUUNG  LAW 
Story  Case  Answer 
The  Common  Law  was  very  exacting  of  the  common 
carrier;  and  the  law  continues  of  the  same  tenor, 
except  in  so  far  as  it  has  been  changed  by  statute.  The 
carrier  is  liable  absolutely  for  the  loss  of,  or  damage 
to,  property,  except  when  the  loss  or  damage  is  caused 
by  the  negligence  or  fault  of  the  shipper  himself,  or 
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by  an  act  of  God,  such  as  an  unprecedented  flood  or 
storm,  or  by  the  public  enemy,  such  as  an  invading 
foe,  or  mobs  and  riots,  over  which  the  carrier  has  no 
control. 

A  warehouseman,  on  the  other  hand,  is  termed  a 
bailee  for  hire ;  on  him  is  imposed  no  such  extraordi- 
nary liability ;  he  is  under  a  duty  only  to  exercise  rea- 
sonable care  in  the  protection  of  goods  intrusted  to  his 
care  and  custody.  As  a  general  rule,  the  liability  of 
the  carrier  begins  when  goods  are  accepted  by  it  for 
shipment,  even  though  it  may  store  them  for  several 
days  before  shipping.  However,  an  agreement  may  be 
made  between  the  shipper  and  the  carrier  that  its  lia- 
bility shall  be  that  of  a  warehouseman,  while  the  goods 
are  stored  awaiting  shipment.  But  if  there  is  not  such 
an  agreement,  the  liability  of  the  carrier  begins  when 
the  goods  are  accepted  and  continues  until  they  are 
delivered  at  their  destination. 

In  the  Story  Case,  the  railway  company  was  a  car- 
rier, from  the  time  the  goods  were  received  at  its 
freight  station,  and  the  liability  of  a  carrier  came  into 
existence  at  that  time.  It  was  directed  to  ship  the 
ploughs  at  once,  but  for  its  own  convenience,  delayed 
sending  the  shipment.  Had  the  plough  company  con- 
sented to  have  the  ploughs  stored,  so  that  cheaper 
freight  rates  might  have  been  secured,  the  liability  of 
the  railway  company  would  then  have  been  that  of  a 
warehouseman  only. 


2.    Loss  Due  to  the  Inherent  Nature  of  the  Goods,  or 

Negligence  of  the  Shipper 

STOET  CASE 

Richard  Olsen  delivered  a  car  of  cattle  to  the  North- 
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eastern  and  Northern  Railway  Company  for  shipment 
to  Chicago  on  Saturday  night,  for  the  market  of  Mon- 
day morning.  While  in  transit,  the  door  of  the  car 
gave  way,  and  three  of  the  cattle  were  lost.  It  was 
necessary  to  re-load  the  balance  of  the  animals  in 
another  car,  so  that  they  did  not  reach  Chicago  until 
Tuesday,  when  market  prices  were  lower.  Olsen 
brought  action  to  recover  for  the  loss  of  the  three  cat- 
tle, and  for  the  difference  in  the  market  value  on  the 
balance,  as  between  Monday  and  Tuesday  morning. 
The  railway  company  contended  that  the  breaking  of 
the  door  was  caused  by  the  xmruly  nature  of  the  cattle, 
and,  therefore,  it  was  not  liable.  Assuming  that  the 
cattle  were  wild  and  unruly,  is  this  a  good  defense  ? 

BULING  COURT  CASE  No.  1 

Taucher  vs.  Wilson,  Volume  68  New  Hampshire 
Reports,  Page  338. 

Wilson  was  engaged  in  the  business  of  trucking 
goods  for  hire,  from  the  railway  freight  station  in 
Manchester  to  different  stores  in  the  city.  On  one  of 
the  warmest  days  of  summer,  he  transported  a  hogs- 
head of  molasses  from  the  freight  station  to  Taucher 's 
store.  The  distance  was  about  a  mile.  By  reason  of 
the  fermentation,  the  hogshead  burst  while  being 
unloaded.    Taucher  brings  this  action  for  damages. 

Wilson  contended  that  the  loss  was  no  fault  of  his, 
even  if  he  was  considered  a  common  carrier,  but  that 
the  accident  was  the  result  of  the  inherent  quality  of 
the  molasses. 

Mr.  Justice  Chose  said:  *'If  Wilson  was  a  common 
carrier,  he  is  not  liable  for  Taucher 's  loss,  since  it 
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happened  from  the  operation  of  natural  laws,  which  a 
common  carrier  does  not  insure  against."  Judgment 
was  given  for  Wilson. 

RULING  COURT  CASE  No.  2 

Klauher  vs.  American  Express  Company,  Volume 
21  Wisconsin  Reports,  Page  21;  Volume  91  American 
Decisions,  Page  452. 

A  shipment  of  dry  goods  had  been  made  from  New 
York,  to  Klauber,  at  Madison,  Wisconsin.  The  goods 
were  described  as  a  ''package  containing  three  dozen 
spring  skirts,"  and  similar  articles.  The  articles,  or 
goods,  were  wrapped  in  paper  and  covered  with  sack- 
ing. When  they  arrived  at  Madison,  the  agent  of  the 
company  transferred  them  from  the  cars  to  the  deliv- 
ery wagons  during  a  heavy  rain  storm.  As  a  result, 
the  goods  were  soaked  with  water,  and  utterly  ruined. 
Klauber,  thereupon,  brings  this  action  for  damages. 
The  company  contended  that  it  was  not  responsible, 
because  the  loss  was  due  to  negligence  in  packing. 

Mr.  Chief  Justice  Dixon  said:  "A  common  carrier 
is  an  insurer  against  all  damage  or  loss  of  goods 
intrusted  to  him  for  transportation,  except  such  as 
may  arise  from  the  act  of  God,  or  of  the  public  enemy, 
or  that  of  the  owner  himself.  A  hidden  defect  in  the 
packing,  from  which  damage  results,  in  the  ordinary 
course  of  handling  and  transportation,  is  the  act  of 
the  owner,  and  the  carrier  is  not  liable.  But  the  owner 
is  not  required  to  cover  goods,  so  as  to  be  safe  from 
rain,  wind,  or  fire,  and  where  these  damages  are  not 
of  such  a  character  that  the  damage  resulting  from 
them  is  recognized  in  the  law  as  from  the  *'act  of 
God,"  the  carrier  is  liable  for  such  damage."  Judg- 
ment was  given  for  Klauber. 


PUBLIC  SERVICE  CORPORATIONS        67 

EUIilNG  LAW 
Story  Case  Answer 

Although  the  carrier  of  goods  is  said  to  be  an 
insurer  of  their  safe  transportation,  it  does  not  follow 
that  the  liability  extends  to  loss  arising  from  the 
inherent  nature  of  the  goods  shipped,  or  negligence  of 
the  shipper.  Obviously,  it  would  be  unfair  to  hold  a 
carrier  liable  for  decay  of  fresh  fruit,  if  transported 
with  all  possible  haste.  Likewise,  it  would  be  unfair 
to  hold  a  carrier  liable  for  cattle  which  die  of  natural 
causes,  during  the  course  of  transportation.  But  even 
in  such  cases,  the  carrier  must  do  all  that  can  be  done 
for  the  preservation  of  injured  property,  when  the 
injury  arises  from  natural  causes  or  from  the  inherent 
defect  in  the  goods. 

The  Story  Case  is  based  upon  the  court  case  of 
Smith  vs.  New  Haven  Railroad  Company,  Volume  12, 
Massachusetts  (Allen)  Reports,  Page  531,  where 
Judge  Foster  said:  "The  railroad  company  is  bound 
to  furnish  a  car  that  is  absolutely  and  actually  suffi- 
cient to  keep  the  cattle  in  bounds.  Reasonably  strong 
is  not  sufficient.  But  if  the  thing  shipped,  because  of 
its  peculiar  nature,  deteriorates  in  value,  or  is  injured 
— as  where  one  animal  injures  itself  or  inflicts  injury 
upon  another — ^then  the  carrier  is  not  liable  for  such 
loss.'' 

It  would  seem  from  this  opinion  that,  although  the 
cattle,  in  the  Story  Case,  were  unruly,  the  company 
should  have  provided  against  the  breaking  of  the  car, 
and  for  loss  caused  thereby,  it  is  liable. 


3.    Loss  Caused  by  an  Act  of  God 
STORY  CASE 

The  Farrell  Pry  Goods  Company  loaded  a  car  of 
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freight  in  Dayton,  Ohio,  for  shipment  to  Walton, 
Pennsylvania,  over  the  Pennsylvania  Railroad.  The 
car  was  billed  out  on  March  29,  1913,  but  its  shipment 
was  delayed  by  the  railroad  company  for  two  days, 
and  then  was  caught  in  the  Dayton  flood,  and  totally 
destroyed.  The  company  maintained  that  it  was  not 
liable  for  the  loss,  because  it  was  caused  by  the  act  of 
God.  The  dry  goods  company  contended  that  the  rail- 
road company  was  liable,  since  the  goods  would  have 
escaped  the  loss  had  the  company  not  delayed  its  ship- 
ment.   Has  the  company  a  valid  defense  ? 

EXTLING  COUET  CASE 

Colt  vs.  McMechen,  Volume  6  Johnson,  New  TorJc 
Reports,  Page  160;  Volume  5  American  Decisions, 
Page  200. 

McMechen  was  the  owner  of  a  sloop,  used  by  him, 
as  a  common  carrier,  on  the  Hudson  River.  On  one 
trip,  he  was  carrying  goods  belonging  to  Colt  up  the 
river.  At  the  time,  he  was  tacking  up  the  river  against 
a  light  wind ;  while  near  the  shore  and  on  the  point  of 
changing  the  tack,  the  wind  suddenly  failed.  By  rea- 
son of  the  failure  of  the  wind,  the  vessel  floated  on  the 
shore,  and  subsequently,  went  down.  Colt  brought 
this  action  against  McMechen,  as  a  common  carrier, 
for  damages. 

McMechen  contended  that  he  was  not  liable,  because 
the  loss  was  due  to  an  act  of  God — ^the  failure  of  the 
wind — and  was  in  no  sense  due  to  any  fault  on  his 
part. 

Mr.  Justice  Spencer  said:  "There  can  be  no  con- 
trarity  of  opinion  on  the  law  which  renders  common 
carriers  liable.    However  rigid  the  rule  may  be,  they 
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are  responsible  for  every  injury  done  to  goods 
intrusted  to  them  to  carry,  unless  it  proceeds  from  the 
act  of  God  or  the  enemies  of  the  land."  The  court 
was  of  the  opinion  that  the  cessation  of  the  wind  at  the 
time  in  question  was  an  act  of  God,  and  that  loss  was 
due  to  such  act  of  God,  and  in  no  way  attributable  to 
any  fault  or  negligence  on  the  part  of  McMechen. 
Judgment  was  given  for  McMechen. 

RULING  LAW 

Story  Case  Answer 

As  pointed  out  heretofore,  a  carrier  is  not  liable  for 
loss  occasioned  by  an  act  of  God.  An  act  of  God  has 
been  defined  as  any  act  beyond  the  control  of  a  human 
being;  it  includes  an  unusual  flood,  earthquake,  great 
droughts,  severe  frosts,  and  similar  events  of  nature. 
The  act  of  God  must  be  the  approximate  cause  of  the 
loss.  If  it  could  have  been  avoided  by  due  diligence 
on  the  part  of  the  company,  the  latter  will  not  be 
excused.  There  is  a  conflict  of  authority  on  the  point 
of  law  involved  in  the  Story  Case.  Many  jurisdictions 
hold  that  the  negligent  delay  in  shipping  is  not  the 
immediate  cause  of  a  loss,  since  the  carrier  could  not 
have  reasonably  foreseen  or  anticipated  that  the  goods 
would  be  overtaken  by  such  an  accident.  Similar  rul- 
ings have  been  made  in  fire  and  frost  cases. 

It  has  been  held  in  a  New  York  case,  however,  that 
the  preceding  negligent  delay  on  the  part  of  the  car- 
rier, as  a  result  of  which  the  goods  were  destroyed  by 
a  flood,  was  sufficient  to  make  the  carrier  liable.  The 
same  court  adhered  to  this  rule  in  the  case  of  a  loss  by 
fire,  following  negligent  delay  in  shipping.  The  Illi- 
nois Supreme  Court  has  held  to  a  similar  ruling  in  a 
flood  case,  and  in  a  frost  case.    In  New  York  and  Illi- 
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nois,  therefore,  the  railroad  company  is  liable  for  the 
loss  in  the  Story  Case. 


4.     Limiting  Liability 

a.     Release  of  Liability  for  Negligence 

STORY  CASE 

The  New  Albany  and  New  York  City  Express  Com- 
pany was  engaged  in  a  heavy  motor  truck  service 
between  New  York  City  and  northern  points  in  the 
same  state.  James  Mynard  engaged  the  company  to 
carry  two  hundred  barrels  of  cement  from  New  Albany 
to  Syracuse,  New  York,  The  contract  between  the 
parties  contained  the  following  stipulation:  *'In  con- 
sideration that  the  said  express  company,  at  our 
request,  has  agreed  to  transport  said  cement  at  said 
reduced  rates,  we  do  hereby  agree  to,  and  do  hereby 
release  and  discharge  the  said  company  from  all 
claims,  demands,  and  liabilities  of  every  kind  and 
character  whatsoever,  for,  or  on  account  of,  or  con- 
nected with,  any  damage  or  injury  to  the  loss  of  said 
cement,  or  any  portion  thereof  from  whatsoever  cause 
arising. '  * 

Owing  to  the  negligence  of  employees  of  the  express 
company  in  failing  to  protect  the  cement  during  a 
heavy  rain  storm,  much  of  it  was  ruined.  M^Tiard 
brings  this  action  to  recover  for  this  loss,  contending 
that  the  contract  did  not  provide  against  his  recovery 
when  the  negligence  of  the  company  caused  the  loss. 
Is  this  correct? 

RULING  COURT  CASE 

Swindler  vs.  Hilliard,  Volume  2  Richardson^s  Law, 
South  Carolina  Reports,  Page  286;  Volume  45  Amer- 
ican Decisions,  Page  732. 
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Hilliard  was  the  owner  of  a  steamboat,  which  he 
used  as  a  common  carrier  in  transporting  goods. 
Swindler  delivered  a  consignment  of  cotton  to  Hil- 
liard. In  the  contract  of  shipment,  it  was  agreed  that 
Hilliard,  as  a  conunon  carrier,  should  not  be  held  liable 
for  unavoidable  losses  arising  from  navigation  and 
fire.  Without  any  negligence  on  the  part  of  HiUiard, 
the  steamboat  on  the  trip  down  caught  fire  and  burned. 
This  was  an  action  brought  by  Swindler  for  the  value 
of  his  cotton  lost  in  the  fire. 

He  contended  that  the  agreement  was  not  binding, 
because  it  is  contrary  to  public  policy  to  permit  a  com- 
mon carrier  to  relieve  itself  of  its  duties  and  liabilities 
as  such. 

Mr.  Justice  Evans  said:  "It  is  admitted  in  this 
case,  that  but  for  the  provisions  in  the  contract  of 
shipment,  Hilliard,  as  carrier,  would  be  liable  for  the 
loss  in  question,  even  though  he  was  not  negligent, 
since  the  fire  was  not  an  act  of  God.  But  may  he 
escape  liability  for  unavoidable  losses,  not  caused  by 
acts  of  God,  by  contract  ?  The  court  was  of  the  opin- 
ion that  a  carrier  may  limit  his  liability  by  a  special 
contract.  He  may  relieve  himself  of  liability  for 
unavoidable  losses,  but  he  cannot  relieve  himself  of 
liability  for  losses  arising  from  his  own  negligence  or 
the  negligence  of  his  servants.  Such  contracts  contra- 
dict public  policy  and  are  void. ''  Judgment  was  given 
for  Hilliard. 

RTJUNG  LAW 
Story  Case  Answer 
The  ordinary  bailee  for  hire  can,  if  he  chooses  and 
his  bailor  consents,  make  a  contract  stipulating  that  he 
shall  not  be  liable  for  any  loss  occasioned  by  his  own 
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negligence.  Thus,  a  blacksmith,  in  shoeing  a  horse, 
may  so  provide,  before  taking  possession  of  the  ani- 
mal. It  has  been  pointed  out,  in  another  connection, 
that  a  carrier  is  an  insurer  of  the  safe  transportation 
of  goods.  A  number  of  jurisdictions  do  not  permit  the 
carrier  to  limit  this  liability  in  any  manner.  Thus,  a 
clause  in  the  bill  of  lading,  freeing  the  carrier  from 
responsibility  when  loss  occurs  by  fire  or  robbery,  has 
been  held  void,  on  the  ground  of  public  policy.  Ken- 
tucky,  Iowa,  Nebraska,  and  Texas  have  passed  laws 
forbidding  common  carriers  from  limiting  their  liabil- 
ity as  it  existed  at  Common  Law. 

The  Supreme  Court  of  the  United  States  has  held 
contrary  to  the  above  rule,  and  established  the  law  that 
a  carrier  may,  by  special  contract,  limit  its  liability. 
Thus,  it  may  contract  against  liability  for  losses 
caused  by  fire,  robbery,  and  strikes.  This  rule  is  fol- 
lowed by  nearly  all  the  state  courts.  The  provision  in 
the  contract  must,  however,  be  brought  to  the  actual 
knowledge  of  the  shipper,  and  assented  to  by  him ;  that 
is,  it  must  be  done  by  special  contract ;  a  mere  notice 
posted  in  a  freight  ofl&ce  is  not  sufficient,  and,  it  seems 
there  must  be  some  definite  consideration  stated  for 
such  a  stipulation,  since  the  carrier  is  already  bound  to 
carry  the  goods  at  the  customary  rate. 

All  the  courts  agree  that  a  carrier  is  not  permitted 
to  contract  against  loss  caused  by  the  negligence  of  its 
servants.  Such  a  limitation  is  considered  directly  con- 
trary to  public  welfare.  When  general  words  are  used, 
limiting  the  liability,  as  in  the  Story  Case,  it  will  be 
held  that  the  words  were  not  intended  to  free  the  car- 
rier from  responsibility  for  loss  caused  by  its  own 
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negligence.     Therefore,  the  express  company,  in  the 
Story  Case,  is  liable  for  the  loss. 


b.    Limiting  Time  Within.  Which  a  Claim  for  Damages 

May  Be  Made 

STORY  CASE 

The  Indiana  Interurban  Railroad  Company  posted 
notices  in  all  its  passenger  and  freight  receiving  sta- 
tions, to  the  effect  that  all  claims  for  damages  or  loss 
of  goods  must  be  made  within  thirty  days  from  the 
time  the  damage  or  loss  occurred,  otherwise  they 
would  not  be  recognized.  Walter  Dupree  shipped  a 
crate  of  eggs  from  Martinsville,  Indiana,  to  Indian- 
apolis, on  June  1, 1915.  Many  of  the  eggs  were  broken 
in  transit,  but  Dupree  did  not  place  any  claim  for  the 
loss  until  August  first  of  the  same  year.  When  the 
company  refused  to  pay,  on  the  ground  that  the  claim 
was  too  late,  Dupree  contended  that  the  provision  was 
no  part  of  his  contract,  since  it  was  not  contained  in 
his  bill  of  lading.  Can  DuDree  force  the  payment  of 
the  loss? 

BUUNG  COURT  CASE 

Caldwell  vs.  Southern  Express  Company,  Volume 
21  Wallace  United  States  Reports,  Page  264. 

Caldwell  sued  the  Southern  Express  Company,  as 
a  common  carrier,  for  its  failure  to  deliver,  at  New 
Orleans,  a  package  received  by  it  on  the  twenty-third 
day  of  April,  at  Jackson,  Tennessee.  The  transit 
between  Jackson  and  New  Orleans  was  only  one  day. 
The  company  pleaded  that  when  the  package  was 
received,  '4t  was  agreed  between  the  company  and 
Caldwell,  and  made  one  of  the  express  conditions  upon 
which  the  package  was  received,   that   the   company 
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should  not  be  held  liable  for  any  loss  of  or  damage  to, 
the  package  whatsoever,  unless  claim  should  be  made 
thereof  within  ninety  days  from  its  liability  to  it." 
The  company  showed  that  no  claim  was  made  until  six 
years  later.  For  this  reason,  it  contended  that  it  was 
not  liable  for  the  loss. 

It  was  contended  by  Caldwell  that  a  common  car- 
rier had  no  power  to  escape  its  liability  by  contract. 

Mr.  Justice  Strong  said:  *'A  common  carrier  is 
always  responsible  for  his  negligence,  no  matter  what 
his  stipulations  may  be ;  but  an  agreement  that,  in  case 
of  a  failure  by  the  carrier  to  deliver  the  goods,  a  claim 
shall  be  made  by  the  bailor,  or  by  the  consignee,  within 
a  specified  period,  if  that  period  be  a  reasonable  one, 
and  is  altogether  of  a  different  character.  It  contra- 
venes no  public  policy ;  it  excuses  no  negligence ;  it  is 
perfectly  consistent  with  holding  the  carrier  to  the 
fullest  measure  of  good  faith,  of  diligence,  and  of 
capacity,  which  the  strictest  rules  of  the  Common  Law 
ever  required. 

**With  the  bailor  (shipper)  the  bailment  is  a  single 
transaction  of  which  he  has  full  knowledge;  with  the 
bailee  (carrier)  it  is  one  of  a  multitude.  There  is  no 
hardship  in  requiring  the  bailor  to  give  notice  of  the 
loss,  if  any,  or  make  a  claim  for  compensation  within 
a  reasonable  time  after  he  has  delivered  the  package 
to  the  carrier.  There  is  great  hardship  in  requiring 
the  carrier  to  account  for  the  parcel  long  after  that 
time,  when  he  has  had  no  notice  of  any  failure  of  duty 
on  his  part,  and  when  the  lapse  of  time  has  made  it 
difficult,  if  not  impossible,  to  ascertain  the  actual 
facts.'*    For  the  reasons  given,  the  contract  was  held 
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valid,   and  judgment   was   given   for   the   Southern 
Express  Company. 

BUUNG  LAW 
Story  Case  Answer 

Although  the  general  rule  is  that  a  carrier  cannot 
make  a  contract  limiting  its  liability  for  loss  which 
has  arisen  from  its  own  negligence,  this  does  not  pre- 
clude it  from  making  an  agreement,  that  it  shall  not  be 
liable  for  loss,  whether  for  negligence  or  not,  unless 
the  claim  is  made  within  a  reasonable  time.  The  pur- 
pose of  such  a  stipulation  is  to  compel  those  who  have 
suffered  loss  to  make  their  claims  seasonably,  so  that 
the  company  will  not  be  taken  by  surprise  many 
months  later.  Such  a  provision  does  not  relieve  the 
carrier  from  any  of  his  obligations.  He  remains  under 
the  Common  Law  obligation  to  exercise  a  high  degree 
of  diligence,  fidelity  and  care ;  the  provision  is  merely 
designed  to  secure  expeditious  service  and  fair  deal- 
ing. 

It  will  be  noticed  that  a  contract  limiting  the  abso- 
lute liability  of  a  carrier,  as  for  loss  by  fire  or  robbery, 
must  be  directly  asserted  to  by  the  shipper  in  an 
express  contract.  But  provisions  regulating  the  time 
in  which  a  claim  must  be  made,  may  simply  be  posted 
in  the  company's  stations.  They  are  binding  upon  the 
shipper  if  brought  to  his  knowledge  by  public  notice, 
and  if  they  are  reasonable  in  their  provisions.  The 
courts  usually  make  a  distinction  between  the  reason- 
ableness of  a  time  limit  for  filing  a  claim,  and  the  time 
limit  for  starting  suit.  Ten  days  after  the  discovery 
of  the  loss,  has  been  held  as  a  reasonable  time  limit 
for  making  a  claim.  A  limitation  of  forty  days  for  fil- 
ing suit  has  been  sustained  where  the  circumstances 
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did  not  make  it  unreasonable.  The  burden  of  proof  is 
upon  the  carrier  to  prove  the  reasonableness  of  the 
stipulation. 

By  statute  in  Texas,  two  years  has  been  fixed  as  the 
minimum  time  limit  for  filing  suits.  If  the  time  limit 
has  expired,  but  the  railroad,  nevertheless,  enters  into 
negotiations  for  settlement,  it  is  held  to  waive  the 
limit,  and  any  action  inducing  the  shipper  to  delay,  will 
waive  the  time  limit.  It  seems  that  there  are  no  objec- 
tions to  the  stipulation  in  the  Story  Case,  and  Dupree 
cannot  recover. 

The   Cummins  Amendment,   enacted  by   Congress 
March  4,  1915,  and  having  effect  on  interstate  com- 
merce, makes  it  unlawful  for  the  carrier  to  fix  a  period 
for  giving  notice  of  claims  shorter  than  90  days,  for 
the  filing  of  claims  shorter  than  four  months,  and  for 
the  institution  of  suits  shorter  than  two  years.    The 
law  does  not  indicate  the  time  or  date  from  which 
these  several  periods  of  time  shall  be  computed ;  that 
is,  whether  from  the  date  of  delivery  by  the  carrier  of 
the  damaged  property,  or  in  case  of  loss,  after  a  rea- 
sonable time  for  delivery  has  elapsed,  from  the  date 
shown  on  the  bill  of  lading,  or  from  the  occurrence  of 
the  loss  or  of  the  damage.    It  seems  clear  that  these 
provisions  are,  in  common  with  the  other  matters, 
governed  by  the  amendment,  confined  to  instances  of 
loss,  damage  or  injury  caused  by  the  carriers.    It  will 
be  necessary  for  the  carriers  to  determine  what  periods 
of  time  they  will  fix  for  the  giving  notice  of  claims,  the 
filing  of  claims,  and  the  institution  of  suits.    The  dates 
or  times  for  which  such  periods  shall  run  should  also 
be  fixed  in  rules.    In  the  interest  of  thorough  under- 
standing and  to  avoid  controversies,  it  is  very  desir- 
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able  that  these  rules  be  uniform  for  all  the  carriers 
of  the  country. 


5.    Limiting  the  Amount  of  Liability 
STOBY  CASE 

The  Minnesota  Horse  Company  delivered  two  cars 
of  horses  to  the  Northeastern  Railway  Company,  con- 
signed to  the  agency  of  the  British  War  Department  in 
Chicago.  The  bill  of  lading  was  a  special  one  covering 
shipments  of  stocks,  and  contained  the  printed  stipu- 
lation that  the  railroad  should  not  be  liable  for  more 
than  $100  for  the  loss  of  each  horse,  should  loss  occur. 
This  limitation  in  liability  was  stipulated  to  be,  in  con- 
sideration that  the  company  give  the  shipment  express 
service. 

While  the  horses  were  in  transit,  a  wreck  occurred, 
due  to  the  negligence  of  the  company's  switchman.  In 
a  court  proceeding  that  followed,  the  horse  company 
showed  that  the  British  War  Department  agreed  to 
pay  $150  each  for  the  horses  on  delivery  in  Chicago. 
How  much  should  the  company  recover  for  the  loss  ? 

EUUNG  COURT  CASE 

Ballau  vs.  Earle,  Volume  17  Rhode  Island  Reports, 
Page  441 ;  Volume  33  American  Decisions,  Page  881. 

Earle  was  engaged  as  a  common  carrier,  and  had 
frequently  transported  goods  for  Ballau.  The  latter 
had  been  furnished  with  blanks  issued  by  Earle.  At 
the  top  of  each  blank,  there  were  provisions  stating 
that  the  carrier  was  not  to  be  liable  in  any  case, 
beyond  the  amount  of  fifty  dollars,  unless  the  shipper 
shall  expressly  state  that  the  property  is  worth  more 
than  that.    It  was  also  shown  that  the  rates  for  car- 


78        PUBLIC  SERVICE  CORPORATIONS 

riage  were  greater  in  proportion  to  the  valuation 
placed  upon  the  property.  Ballau  shipped  diamonds 
valued  at  $579,  but  remained  silent  as  to  the  worth  of 
the  package.  These  diamonds  were  lost  in  transit, 
through  the  negligence  of  Earle  or  his  agents.  Bal- 
lau brings  this  action  for  $579,  the  price  of  the  dia- 
monds. He  contended  that  the  agreement  contained 
in  the  blank  was  void;  that  it  is  against  public  policy 
to  permit  a  carrier  to  contract  away  its  liability,  in 
cases  arising  from  its  own  negligence. 

Mr.  Justice  Tillinghast  said :  * '  We  do  not  think  that 
it  is  competent  for  a  common  carrier  to  stipulate  for 
exemption  from  loss  occasioned  by  his  own  negligence, 
or  that  of  his  servants.  Such  an  exemption  is  not  just 
and  reasonable ;  nor  is  it  necessary  for  us  to  hold  this, 
in  order  to  sustain  the  contract  under  consideration, 
for  the  limitation,  as  to  value,  has  no  tendency  to 
exempt  from  liability  for  negligence.  It  does  not 
induce  want  of  care.  It  exacts  from  the  carrier  the 
measure  of  care  due  to  the  value  agreed  upon.  The 
carrier  is  bound  to  respond  to  that  value  for  any  negli- 
gence; the  compensation  for  carriage  is  based  upon 
that  value.  The  shipper  is  estopped  from  saying  that 
the  value  is  greater ;  the  articles  have  no  greater  value 
for  the  purposes  of  the  contract  of  transportation 
between  the  parties  to  that  contract,  and  the  carrier 
must  respond  for  negligence  up  to  that  value.  It  is 
just  and  reasonable  that  such  a  contract,  fairly  entered 
into,  should  be  upheld,  and  where  there  is  no  deceit 
practiced  on  the  shipper,  there  is  no  violation  of  public 
policy. ' '  Judgment  was  held  that  Ballau  could  recover 
$50  but  no  more. 
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RUUNG  LAW 
Story  Case  Answer 

It  is  well  known,  of  course,  that  the  rates  of  a  car- 
rier depend  largely  upon  the  value  of  the  thing 
shipped.  Accordingly,  the  carrier  may  inquire  into 
the  value  of  goods  shipped  and  has  the  right  to  fix  his 
rates  accordingly.  From  this  it  follows  that  the  car- 
rier has  the  right  to  limit  its  liability  for  the  loss  of 
goods,  according  to  the  charges  imposed.  If  a  shipper 
wished  to  ship  goods  of  a  great  value  upon  lower 
charges,  the  company  is  justified  in  making  an  agree- 
ment that  it  will  not  be  liable  beyond  a  certain  amount 
in  case  of  loss,  and  the  shipper,  in  such  a  case,  has  no 
just  cause  for  complaint. 

The  Supreme  Court  of  the  United  States,  in  passing 
on  the  provision  in  a  contract,  fixing  the  value  of 
goods,  said:  ''In  general,  in  the  absence  of  fraud  or 
imposition,  a  common  carrier  is  answerable  for  the 
loss  of  a  package  of  goods,  though  he  is  ignorant  of 
its  contents  and  though  its  contents  are  ever  so  val- 
uable, if  he  does  not  make  a  special  acceptance.  How- 
ever, he  can  always  guard  himself  by  a  special  accept- 
ance, or  by  insisting  on  being  informed  of  the  nature 
and  value  of  the  articles  before  receiving  them.  If  the 
shipper  is  guilty  of  fraud  or  imposition  by  misrepre- 
senting the  nature  or  the  value  of  the  articles,  he 
destroys  his  claim  to  indemnity,  because  he  has 
attempted  to  deprive  the  carrier  of  the  right  to  be 
compensated,  in  proportion  to  the  value  of  the  articles 
and  the  consequent  risk  assumed,  and  his  representa- 
tions have  had  a  tendency  to  lessen  the  vigilance  the 
carrier  would  have  otherwise  bestowed.  It  is  plain 
that  there  would  be  no  justice  in  allowing  the  shipper 
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to  be  paid,  after  a  loss,  a  large  sum  for  an  article  he 
has  induced  the  carrier  to  take  at  a  low  rate  of  freight, 
on  the  assertion  that  its  value  is  a  less  sum  than 
claimed.  The  shipper  may  be  held  to  his  agreement 
fairly  made  as  to  value,  even  where  the  loss  or  injury 
has  occurred  through  the  negligence  of  the  carrier. 
The  limitation  as  to  value  has  no  tendency  to  exempt 
from  liability  for  negligence.  It  does  not  induce  want 
of  care;  it  exacts  from  the  carrier  the  measure  of 
care  due  to  the  value  agreed  on.  The  carrier  is  bound 
to  respond  in  that  value  for  negligence.  The  compen- 
sation for  carriage  is  based  on  that  value.  The  shipper 
is  estopped  from  saying  that  the  value  is  greater. 
There  is  no  violation  of  public  policy ;  on  the  contrary, 
it  would  be  unjust  and  unreasonable,  and  would  be 
repugnant  to  the  soundest  principles  of  fair  dealing 
and  of  freedom  of  contracting,  if  a  shipper  should  be 
allowed  to  reap  the  benefit  of  the  contract  if  there  is 
no  loss,  and  to  repudiate  it,  in  case  of  loss.  The  dis- 
tinct ground  of  our  decision  is  that  where  a  contract 
limiting  the  liability  of  a  carrier  to  an  agreed  value  of 
the  goods  carried,  signed  by  the  shipper,  is  fairly 
made,  agreeing  on  the  valuation  of  the  property  car- 
ried, with  the  rate  of  freight  based  on  the  condition, 
that  the  carrier  assumes  liability  only  to  the  extent 
of  the  agreed  valuation,  even  in  case  of  loss  or  dam- 
age by  the  negligence  of  the  carrier,  the  contract 
will  be  upheld  as  a  proper  and  lawful  mode  of  securing 
a  due  proportion  between  the  amount  for  which  the 
carrier  may  be  held  responsible,  and  the  freight  he 
receives,  and  of  protecting  himself  against  extrava- 
gance and  fancied  valuations.*' 
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The  courts  agree  as  to  the  right  of  the  carrier  to 
limit  its  liability,  in  cases  similar  to  the  Ruling  Court 
Case,  where  there  is  evidence  of  deceit  practiced  upon 
the  carrier,  but  there  is  not  such  uniformity  of  opinion, 
where  the  facts  are  not  characterized  by  fraud.  The 
weight  of  authority  is  in  support  of  the  proposition 
that  a  valuation  mutually  ag:"eed  upon  as  furnishing  a 
basis  of  liability  to  be  assumed  by  the  company,  and 
also  as  a  basis  for  the  rate  charge,  is  valid,  although 
the  loss  occurs  because  of  the  company's  own  negli- 
gence. But  this  case  must  be  distinguished  from  the 
one  where  the  company  arbitrarily  establishes  a  limit 
to  its  liability,  or  where  the  sxma  agreed  on  is  recog- 
nized as  less  than  the  value  of  the  goods.  In  the  last 
two  cases,  the  limitation  is  valid,  in  case  the  loss  is  not 
due  to  negligence,  but  it  is  invalid  if  the  loss  is  caused 
by  the  company's  negligence. 

In  the  Story  Case,  it  appears  that  the  company 
arbitrarily  established  the  limit  of  liability.  It 
appears,  also,  that  no  deception  was  practiced  by  the 
shipper,  and  since  the  loss  was  caused  by  the  railroad 
company's  negligence,  the  horse  company  can  collect 
in  damages  the  actual  value  of  the  horses  lost  in  the 
wreck. 

The  Cummins  Amendment,  enacted  by  Congress 
March  4,  1915,  covering  interstate  shipment,  makes  a 
vital  change  of  the  greatest  importance  to  all  ship- 
pers. In  substance,  it  recognizes  two  modes  of  ship- 
ment of  interstate  commerce.  Where  these  are  made 
on  uniform  or  standard  bills  of  lading,  the  liability  of 
the  carrier  may  be  limited  to  the  declared  value.  The 
carrier  may,  however,  charge  a  higher  rate,  averaging 
ten  per  cent  increase,  and  it  will  then  be  liable,  as  pro- 
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vided  by  the  Common  Law,  for  the  full  value  of  the 
property.  The  Cummins  Amendment  is  quite  broad, 
in  its  effect.  It  has  not  been  judicially  construed,  but, 
no  doubt,  the  Interstate  Commerce  Commission  will, 
at  an  early  date,  explain  its  classifications  and  Limi- 
tations. 


H.    When  Liability  of  Common  Carrier  Ceases 

1.    Three  Rules 

STOBY  CASE 

The  Dalton  Talking  Machine  Company  made  fre- 
quent shipments  from  its  factory  in  Trenton,  New 
Jersey,  to  New  York  City,  over  the  New  Jersey  and 
Northern  railway  line.  When  the  shipments  reached 
New  York  City,  they  were  placed  in  the  railroad  com- 
pany's freight  house  and  were  usually  carried  away  by 
the  talking  machine  firm  on  the  day  following  their 
arrival.  The  Dalton  company  had  in  its  employ,  an 
express  company  that  called  each  day  at  the  freight 
station,  and  hauled  away  its  shipments.  Ten  talking 
machines  were  shipped  on  June  1,  1915,  arriving  in 
New  York  on  the  afternoon  of  June  2.  They  were  put 
into  the  freight  house,  and  the  railroad  company 
expected  that  they  would  be  taken  away  in  due  course 
of  time.  The  expressman  learned  of  the  shipment  the 
afternoon  of  its  arrival,  and  arranged  to  take  the 
property  away  on  the  following  afternoon.  However, 
at  noon  on  June  3,  the  warehouse  and  its  contents 
were  entirely  destroyed  by  fire,  from  unknown  causes. 
The  bill  of  lading  to  the  Dalton  company  contained  no 
stipulation  freeing  the  railroad  company  of  its  Com- 
mon Law  liability,  and  action  was  brought  to  recover 
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the  loss.  The  railroad  company  defended,  on  the 
ground  that  its  liability  as  a  carrier  had  ceased.  What 
should  the  court  do  ? 

Massachusetts  Rule 
EULING  COURT  CASE  No.  1 

Norway  Plains  Company  vs.  Boston  and  Maine 
Railroad  Company,  Vol.  1  Gray,  Massachusetts 
Reports,  Page  263. 

The  Norway  Plains  Company  shipped  two  parcels 
of  merchandise  from  Rochester,  New  York,  to  Boston, 
in  the  cars  of  the  railroad  company.  The  goods 
arrived  in  Boston  on  Saturday  and  were  taken  from 
the  cars  and  placed  in  the  depot  of  the  company.  No 
special  notice  was  given  to  the  Norway  company  of 
the  arrival  of  the  goods,  but  the  fact  was  known  to 
Ames,  a  truckman,  who  was  its  authorized  agent, 
employed  to  receive  and  remove  the  goods.  These 
goods  were  ready  for  delivery  as  early  as  the  follow- 
ing Monday  morning.  Another  shipment  of  goods 
arrived  Monday,  of  which  fact  Ames  was  aware,  but 
they  arrived  too  late  to  be  removed  that  day.  During 
that  night  the  depot  burned,  without  any  fault  on  the 
part  of  the  railroad  company.  This  was  an  action  by 
the  owner  of  the  goods  to  recover  the  value  thereof. 
The  railroad  company  contended  that  the  transit  was 
at  an  end,  and  that  its  liability,  as  common  carrier,  had 
ceased;  that  it  was  liable  only  for  due  care,  which  it 
had  exercised. 

Mr.  Chief  Justice  Shaw  said:  **If,  at  the  time  of 
the  loss,  it  was  liable  as  a  common  carrier,  it  must 
abide  by  the  loss.  If,  on  the  contrary,  the  transit  was 
at  an  end,  if  the  railroad  company  had  ceased  to  have 
possession  of  the  goods  as  a  common  carrier,  and  held 
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them  in  another  capacity,  as  ordinary  bailee,  then  it 
was  responsible  only  for  care  and  diligence  which  the 
law  attaches  to  that  relation." 

The  court  was  of  the  opinion  that  a  railroad  com- 
pany is  not  obliged  to  give  notice  to  the  consignee  of 
the  arrival  of  the  goods,  in  order  that  it  may  be 
relieved  of  liability  as  carrier ;  that  its  duty  as  carrier 
ceases  when  the  goods  are  stored  in  the  warehouse. 
So  in  this  case,  the  railroad  company  was  bound  to 
exercise  reasonable  care.  Having  done  this,  it  was  not 
liable.  Judgment  was  given  for  the  Boston  and  Maine 
Railroad  Company. 

New  Hampshire  Rule 
EUUNG  COUET  CASE  No.  2 

Moses  vs.  Boston  and  Maine  Railroad  Company, 
Volume  32  New  Hampshire  Reports,  Page  5. 

Moses  delivered  wool  to  the  Boston  and  Maine 
Railroad  Company  at  Exeter,  New  Hampshire,  to  be 
carried  to  Boston.  The  wool  arrived  in  Boston  on 
November  4,  at  three  P.  M.,  and  was  of  such  quantity 
as  to  require  three  hours  in  which  to  be  taken  away  by 
Moses.  Since  the  gates  of  the  freight  station  were 
closed  at  five  o'clock,  Moses  had  no  opportunity  to 
remove  the  wool  that  day.  During  the  following  night 
it  was  destroyed  by  fire.  This  is  an  action  to  recover 
the  value  of  the  wool. 

Justice  Sawyer  delivered  the  opinion:  **The  wool 
was  not  delivered  at  Boston  early  enough  November  4 
to  give  Moses  a  reasonable  opportunity  to  haul  it  away 
that  day.  The  liability  of  the  railroad  as  common  car- 
rier continues,  according  to  the  New  Hampshire  rule, 
until  the  assignee  has  had  a  reasonable  opportunity  to 
remove  the  goods.     The  need  for  the  extraordinary 
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Common  Law  liability  on  the  part  of  the  railroad  is  as 
great  in  order  to  protect  the  shipper  while  the  goods 
are  awaiting  the  removal,  as  it  is  for  the  actual  transit. 
The  Boston  and  Maine  Railroad  Company  is  liable,  as 
common  carrier,  for  the  wool.'*  Judgment  was  given 
for  Moses. 

Michigan  Rule 
EULINO  OOUET  CASE  No.  3 

Fermer  vs.  Buffalo  Railroad  Company,  Volume  44 
New  York  Reports,  Page  505. 

Furniture,  belonging  to  Fenner,  was  delivered  to  the 
railroad  company,  directed  to  Fenner,  at  Dunkirk,  New 
York.  The  furniture  arrived  at  Dunkirk  during  the 
afternoon  of  May  24,  and  was  unloaded  and  placed  in 
a  suitable  freight  house  of  the  company.  During  the 
latter  part  of  the  same  afternoon,  Austin,  a  teamster, 
who  was  authorized  by  Fenner  to  obtain  the  furniture, 
applied  for  it.  The  agent  was  busy,  and  it  was  becom- 
ing late,  so  it  was  agreed  that  Austin  should  return  for 
the  furniture  upon  the  following  day.  During  that 
night,  without  negligence  on  the  part  of  the  company, 
a  fire  occurred,  destroying  the  goods.  This  was  an 
action  by  Fenner  for  the  loss. 

The  railroad  contended  that  its  liability  as  common 
carrier  had  ceased  when  the  goods  were  stored;  that 
it  was  then  liable  only  as  warehouseman,  and  under  an 
obligation  to  exercise  due  care  only,  and  since  it  was 
not  shown  that  it  failed  to  exercise  due  care,  it  should 
not  be  held  for  the  loss. 

Justice  Earle  gave  the  decision  and  said:  -'From 
the  drift  of  decisions  in  this  state,  I  think  we  may 
fairly  infer  the  following  rules  as  to  the  delivery  of 
goods  at  their  place  of  destination  by  a  railroad  car- 
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rier :  If  the  consignee  is  present  upon  the  arrival  of 
the  goods,  he  must  take  them  without  unreasonable 
delay.  If  he  be  not  present,  but  lives  at  or  in  the 
immediate  vicinity  of  the  place  of  delivery,  the  carrier 
must  notify  him  of  the  arrival  of  the  goods,  and  then 
he  has  a  reasonable  time  to  take  and  remove  them.  If 
he  is  absent,  unknown,  or  cannot  be  found,  then  the 
carrier  can  place  the  goods  in  the  freight  house,  and, 
after  keeping  them  a  reasonable  time,  if  the  consignee 
does  not  call  for  them,  its  liability  as  a  carrier  ceases. 
If,  after  the  arrival  of  the  goods,  the  consignee  has  a 
reasonable  opportunity  to  remove  them,  and  does  not, 
he  cannot  hold  the  carrier  as  an  insurer.'' 

Under  the  circumstances  of  this  case,  the  court  was 
of  the  opinion  that  the  transit  was  at  an  end.  Conse- 
quently, judgment  was  given  for  the  company,  since 
no  negligence  on  the  part  of  the  company  was  shown. 

Michigan  Rule 
BUUNG  COUBT  CASE  No.  4 

The  Titania,  Volume  131  Federal  Reporter,  Page 
229. 

The  plaintiff  in  this  case  held  three  bills  of  lading, 
each  for  500  bales  of  hemp,  shipped  from  Manila  to 
New  York  upon  the  Titania.  Upon  the  arrival  of  the 
ship  in  New  York,  1,144  bales  were  safely  delivered  to 
the  plaintiff,  but  the  remaining  56  were  lost.  There 
was  no  satisfactory  evidence  as  to  what  became  of 
them.  This  was  an  action  by  the  plaintiff  to  recover 
the  value  thereof.  The  owner  of  the  boat,  the  defend- 
ant in  this  case,  contends  that  he  made  a  constructive 
delivery  of  the  hemp.  He  contends  that  it  was  un- 
loaded on  the  wharf  in  New   York,  and  more   than 
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that  he  was  not  required  to  do. 

Mr.  Coxe,  Circuit  Judge,  said:  **In  order  to  make  a 
valid  delivery,  which  relieves  the  carrier  from  liability, 
it  is  necessary  to  show  that  the  goods  in  question  were 
landed  on  the  wharf,  segregated  from  the  general 
cargo,  so  as  to  be  conveniently  accessible  to  the  con- 
signee ;  that  notice  was  given  of  their  arrival  and  loca- 
tion, and  a  reasonable  time  allowed  for  their  removal. 
Manifestly,  it  is  not  a  good  delivery  to  deposit  the 
entire  cargo  of  the  ship  on  the  wharf,  and  inform 
inquiring  owners  that,  if  their  goods  arrived,  they  will 
be  found  somewhere  in  the  general  mass  of  merchan- 
dise." 

"There  was  no  actual  delivery;  this  proposition 
must  be  conceded.  To  establish  a  constructive  deliv- 
ery, it  was  necessary  for  the  defendant  to  show,  first, 
that  he  separated  the  plaintiff's  goods  from  the  gen- 
eral cargo ;  second,  that  he  properly  designated  the 
goods;  third,  that  he  gave  due  notice  to  the  plaintiff 
of  the  time  and  place  of  delivery.  There  is  no  proof 
sufficient  to  establish  any  of  these  essential  conditions 
to  relief  from  liability. ' '  Judgment  was  given  for  the 
plaintiff. 

RUIilNG  LAW 

Story  Case  Answer 

The  question  as  to  when  the  carrier's  responsibility, 
as  a  public  servant,  ceases,  is  of  importance,  because 
of  the  difference  in  its  liability  as  a  common  carrier, 
and  an  ordinary  bailee.  We  have  already  learned  that 
a  carrier  is  liable  as  an  insurer.  An  ordinary  bailee 
who  has  possession  of  the  property  of  another,  is 
responsible  for  its  loss,  only  when  he  has  been  negli- 
gent.   The  question  is  of  importance,  therefore,  in  all 
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those  cases  where  the  loss  occurs,  other  than  by  the 
act  of  God,  public  enemy,  or  the  owner's  negligence. 
There  are  three  distinct  rules  in  the  different  jurisdic- 
tions of  the  United  States  as  to  the  termination  of  the 
common  carriage.  These  are  known  as  (1)  the  Mas- 
sachusetts Rule;  (2)  the  New  Hampshire  Rule;  (3) 
the  Michigan  Rule. 

The  Massachusetts  Rule  provides  that  the  carrier's 
liability  as  a  common  carrier  ceases  when  it  has 
deposited  the  goods  at  the  station,  ready  for  the  con- 
signee to  receive  them,  and  that,  thereafter,  the  car- 
rier's responsibility  is  that  of  a  mere  bailee,  responsi- 
ble only  for  its  own  negligence. 

The  New  Hampshire  Rule  is  that  the  liability  of  the 
carrier,  as  common  carrier,  continues  until  the  con- 
signee has  had  a  reasonable  time  after  their  arrival  in 
which  to  remove  the  goods,  in  the  common  course  of 
business,  but  it  does  not  require  the  carrier  to  give 
notice  to  the  consignee. 

The  Michigan  Rule  requires  the  carrier  to  give  the 
consignee  notice  of  the  arrival  of  the  shipment,  and 
continues  its  liability  as  common  carrier  until  the  con- 
signee has  had  a  reasonable  time  after  notice  to  take 
the  property  away. 

Under  the  Massachusetts  Rule,  the  talking  machine 
company,  in  the  Story  Case,  could  not  hold  the  rail- 
road company  for  the  loss.  Under  the  other  two  rules, 
it  could  obtain  judgment,  since  the  consignee  had  not 
had  a  reasonable  time,  after  the  arrival  of  the  goods, 
to  haul  them  from  the  station.  The  question  of  rea- 
sonable time  is  always  one  of  fact  for  the  jury  to 
determine. 
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I.    Connecting  Carriers 

1.     Forwarding  Liability 

STOBY  CASE 

The  United  Film  Corporation  sent  a  shipment  of 
scenery  via  the  New  York  Central  Railroad,  from  New 
York  City,  destined  for  the  Federal  Picture  Show 
Company  at  Milwaukee,  Wisconsin.  It  was  the  duty 
of  the  New  York  Central  Railroad  Company  to  deliver 
the  shipment  to  the  Goodrich  Transfer  Company  at 
Chicago.  The  shipment  was  made  on  August  1,  1915 ; 
it  arrived  in  Chicago  on  August  4, 1915,  and  was  about 
to  be  taken  to  the  docks  of  the  transport  company 
when  the  United  Film  Corporation  learned  that  the 
Federal  Picture  Show  Company  was  financially  em- 
barrassed, and  telegraphed  the  New  York  Central 
company  to  stop  the  goods  in  transit.  The  railroad 
company  permitted  the  shipment  to  rest  in  its  freight 
house.  During  the  night  of  August  4,  the  freight  sta- 
tion, with  its  contents,  was  destroyed  by  fire.  When 
the  United  Film  Corporation  attempted  to  collect  for 
the  loss  of  its  scenery,  the  company  refused  to  pay,  on 
the  ground  that  it  was  not  a  common  carrier  as  to  the 
shipment,  but  an  ordinary  bailee,  and  the  loss  was  not 
caused  by  its  own  negligence.    Is  this  a  good  defense  ? 

EUUNG  COUBT  CASE 

Rawson  vs.  Holland,  Volume  59  New  York  Reports, 
Page  611. 

Rawson  delivered  a  consignment  of  merchandise  to 
Holland,  who  was  a  common  carrier,  at  New  York,  'Ho 
be  forwarded  to  Detroit  only."  The  goods,  however, 
were  marked  ''Day  and  Lathrop,  Dryden,  Michigan, 
via  Ridgeway."  The  Grand  Trunk  Railway  was  the 
customary  and  usual  carrier  of  goods  from  Detroit  to 
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Ridgeway.  Upon  the  arrival  of  the  goods  at  Detroit, 
they  were  deposited  in  Holland's  warehouse.  Holland 
did  not  offer  them  to  any  carrier  beyond  that  point, 
but  permitted  them  to  remain  in  his  warehouse.  About 
twenty  days  later,  the  merchandise  was  destroyed  by 
fire,  without  negligence  on  the  part  of  Holland.  Raw- 
son  brings  this  action  to  recover  for  the  loss,  claiming 
that  at  the  time  of  the  destruction  of  the  goods,  Hol- 
land's liability  as  a  common  carrier  continued. 

Holland  contended  that  his  liability  as  carrier  ended 
when  the  goods  arrived  safely  in  Detroit,  and  that, 
thereafter,  his  liability  was  that  of  an  ordinary  bailee. 

Mr.  Justice  Andrews  said:  *'The  defendant  was 
not  bound  to  carry  the  goods  beyond  Detroit.  He  per- 
formed his  contract  in  respect  to  the  actual  carriage, 
upon  carrying  them  to  that  place.  But,  the  obligation 
of  a  carrier  is  not  fully  discharged  by  transporting  the 
goods  from  the  place  of  shipment  to  the  place  of  con- 
signment, or  in  case  of  an  intermediate  carrier,  from 
the  place  of  shipment  to  the  end  of  his  route.  The 
undertaking  to  transport  the  goods  to  a  particular 
place,  includes  the  duty  of  delivering  them  there  in 
safety. 

**In  case  of  an  intermediate  carrier,  who  accepts 
goods  to  be  carried  to  a  point,  directed  beyond  the 
termination  of  his  route,  the  law  from  such  direction, 
in  the  absence  of  other  special  circumstances,  implies 
an  undertaking  on  his  part  to  deliver  them,  at  the  end 
of  his  route,  to  the  next  succeeding  carrier  in  the  line 
of  transportation,  and  if  such  carrier  refuses  or  neg- 
lects to  receive  them,  the  first  carrier  may  store  the 
goods,  and  then  the  nature  of  the  bailment  changes, 
and  he  is  relieved  from  the  stringent  responsibility 
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originally  assumed."  Holland  failed  to  deliver  to  the 
connecting  carrier,  and,  therefore,  he  is  liable  as  a 
common  carrier.    Judgment  was  given  for  Rawson. 

EUIilNa  LAW 
Story  Case  Answer 
When  a  person  ships  goods  from  one  point  to 
another,  and  it  is  necessary  that  the  goods  shall  go 
over  two  routes,  even  in  the  absence  of  an  express 
agreement  to  that  effect,  it  becomes  the  duty  of  the 
first  carrier  to  forward  them  when  he  has  carried  them 
to  the  end  of  his  route.  If  the  shipper  gives  express 
directions,  as  to  the  route  by  which  they  will  be  for- 
warded, it  is  the  duty  of  the  first  carrier  to  observe 
such  directions.  The  carrier  is  liable,  as  insurer,  until 
the  goods  have  been  delivered  to  the  next  carrier.  This 
liability,  as  an  insurer,  may,  however,  under  certain 
circumstances,  change  to  that  of  an  ordinary  bailee. 
Thus,  if  the  carrier  next  in  the  line  of  transportation, 
refuses  or  neglects  to  take  the  goods,  the  first  carrier 
may  store  the  property  in  its  own  warehouse,  and  it 
becomes  responsible  merely  as  a  bailee,  for  its  own 
negligence.  Also,  if  the  shipper  for  any  reason  stops 
the  transit  of  the  goods,  as  in  the  Story  Case,  where 
a  stoppage  in  transit  order  was  given,  the  carrier's 
liability  for  the  goods  becomes  that  of  an  ordinary 
bailee,  and  it  is  liable,  only  in  case  the  loss  has  been 
caused  by  its  own  negligence.  Since  there  was  no  neg- 
ligence on  the  part  of  the  carrier,  in  the  Story  Case, 
the  United  Film  Corporation  cannot  recover. 

2.     Right  of  a  Connecting  Carrier  to  Benefit  of  Contracts 

Made  With  First  Carrier 

STOBY  CASE 

The  Alton  Wagon  Company  delivered  a  consignment 
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of  wagons  to  Monroe  City,  Indiana.  The  Mississippi 
Valley  Company  provided  a  clause  in  all  of  its  bills  of 
lading,  freeing  the  company  from  liability,  in  case  of 
fire  caused  other  than  by  the  company's  own  negli- 
gence. The  shipment  of  wagons  was  carried  by  the 
Mississippi  Valley  Company  to  Princeton,  Indiana, 
and  there  delivered  to  the  freight  station  of  the 
Southern  Indiana  Interurban  Line,  the  only  means  of 
shipment  to  Monroe  City.  Before  the  interurban 
company  removed  the  wagons,  they  were  destroyed 
during  the  night  by  a  fire,  which  consumed  the  freight 
house.  The  cause  of  the  fire  remained  a  mystery.  The 
interurban  company  refused  to  account  for  the  wagons, 
on  the  ground  that  it  came  within  the  protection  of  the 
clause  in  the  bill  of  lading.    Is  this  correct? 

BUUNG  00T7ST  CASE 

Harris  vs.  The  Adams  Express  Company,  Volume 
120  Indiana  Reports,  Page  73. 

Harris  was  a  nurseryman,  carrying  on  his  business 
at  Champaign,  Illinois.  At  Champaign,  he  delivered  a 
lot  of  fruit  trees  to  the  United  States  Express 
company,  to  be  transported  to  Mooresville,  Indiana. 
The  shipment  contemplated  that  the  United  States 
company  should  deliver  the  fruit  trees  to  a  connecting 
carrier  at  Indianapolis.  But  in  their  written  contract, 
nothing  was  said  as  to  which  company  should  be 
selected.  Furthermore,  it  was  expressly  agreed  that 
the  connecting  carrier  should  be  considered  the  agent 
of  Harris  and  not  the  agent  of  the  United  States 
company.  They  also  agreed  that  the  United  States 
company  would  be  liable,  only  to  the  amount  of  fifty 
dollars.  The  United  States  company  delivered  the 
trees  to  the  Adams  Express  company  at  Indianapolis, 
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and  it  carried  them  on  to  Mooresville.  An  agent  of 
Harris  visited  the  office  of  the  company  several  times 
to  receive  the  trees,  but  each  time  he  was  told  that  they 
had  not  arrived.  At  length  they  were  delivered,  but 
the  delay  had  rendered  the  trees  worthless.  Harris 
sues  for  the  loss. 

The  Adams  company  contends  that  it  is  entitled  to 
the  benefit  of  the  contract  made  between  Harris  and 
the  United  States  Express  Company,  and,  conse- 
quently, not  liable  beyond  $50. 

Mr.  Chief  Justice  Elliott  said:  *'If  the  Adams 
Express  Company  had  been  designated  in  the  contract 
with  the  first  carrier,  as  one  of  the  intermediate 
carriers,  or  if  the  contract  had  provided  that  its  stip- 
ulation should  enure  to  the  benefit  of  all  carriers,  then 
the  contention  of  the  Adams  company  would  find 
strong  support  from  the  authorities. 

**But  the  contract  does  not  provide  that  its  stipula- 
tions  shaU  enure  to  the  benefit  of  any  other  carrier 
than  the  one  with  whom  it  is  made,  nor  does  it  desig- 
nate any  other  carrier  along  the  line.  Its  provisions 
apply  only  to  the  carrier  with  whom  the  contract  was 
directly  made,  and  it  is  given  authority  to  select  the 
carrier  from  the  termination  of  its  line  to  the  end  of 
the  route.  The  authorities  all  substantially  agreed 
that,  in  such  a  case,  the  intermediate  carrier  cannot 
successfully  claim  the  benefit  of  the  provisions  of  the 
original  contract.*'  Judgment  was  given  for  Harris 
for  the  full  loss. 

BTTLING  LAW 

Story  Case  Answer 
Frequently,  a  carrier  enters  into  a  contract  with  the 
shipper,  whereby  he  limits  Ms  liability  in   certain 
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respects,  for  loss  caused  during  the  transportation.  As 
a  general  rule,  the  benefit  of  such  a  contract  does  not 
enure  to  the  benefit  of  a  connecting  carrier,  unless  the 
contract  with  the  first  carrier  states  that  the  contract 
shall  enure  to  the  benefit  of  all  connecting  carriers, 
or  unless  the  name  of  the  second  carrier  is  in  the  con- 
tract of  carriage,  as  being  the  second  carrier  by  which 
the  goods  are  to  be  carried  to  their  final  destination. 

Apparently  this  is  not  true  in  the  Story  Case,  and 
therefore,  the  interurban  company  is  liable  for  the  loss 
of  the  wagons,  although  the  loss  was  not  caused  by  its 

own  negligence.         

3.    Lien,  of  Connecting  Carrier 
STORY  CASE 

The  Detroit  Express  Company  included  among  its 
customers  the  Detroit  Tire  company,  for  whom  it 
made  daily  deliveries  of  freight  to  and  from  its  plant. 
The  express  company  sent  in  its  bill  on  the  first  of  each 
month  for  work  done  the  previous  month.  Frequently 
goods  were  shipped  to  the  tire  company,  express 
collect;  in  these  cases,  the  Detroit  Express  Company 
paid  the  charges,  and  included  the  amounts  in  its  state- 
ment on  the  first  of  each  month.  On  July  30,  1915, 
at  nine  o'clock  in  the  morning,  the  express  company 
called  at  the  New  York  Central  freight  station  for  a 
load  of  rubber  belonging  to  the  Detroit  Tire  Company, 
and  valued  at  $400.  At  ten  A.  M.  the  same  day,  the 
treasurer  of  the  express  company  learned  the  tire 
company  was  financially  embarrassed,  and  could  be 
put  into  the  hands  of  a  receiver.  The  treasurer 
immediately  ordered  the  express  company's  superin- 
tendent to  drive  the  truck  load  of  rubber  into  its  own 
warehouse.    At  the  time,  the  tire  company  owed  the 
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express  company  $150  for  work  done  and  $140  for 
advancements  made  on  express  charges  during  the 
month  of  July.  The  express  company  refused  to  sur- 
render the  truck  load  of  rubber  until  all  these  amounts 
were  paid.    Can  it  legally  do  this  ? 

BULING  COUBT  CASE 

Potts  vs.  New  York  S  New  England  Railroad  Com- 
pany,  Volume  131,  Massachusetts  Reports,  Page  455. 

Potts,  a  coal  merchant,  sold  to  a  firm  in  Southbridge, 
Massachusetts,  a  large  quantity  of  coal.  He  shipped 
205  tons  of  it  by  a  schooner  to  Norwich,  Connecticut, 
to  be  carried  from  there  by  the  New  York  and  New 
England  Company  to  consignees  at  Southbridge.  The 
railroad  company  received  the  coal  at  Norwich;  it 
paid  the  water  freight  to  discharge  the  schooner's 
lien,  amounting  to  $205,  and  transported  the  coal  to 
Southbridge.  It  had  delivered  to  the  consignees  all 
but  119  tons,  when  the  consignees  became  insolvent. 
Potts  gave  notice  to  the  company  to  stop  the  goods, 
and  demanded  their  return. 

The  company  refused  to  return  the  coal,  and  claimed 
a  lien  upon  it  for  the  entire  amount  of  water  freight 
on  the  whole  cargo  paid  by  it,  and  for  the  whole  of  its 
freight  on  the  cargo,  amounting  in  all  to  $513.  Potts 
contended  that  the  company  had  only  a  lien  upon  the 
remaining  119  tons,  covering  the  cost  of  transporting 
that  amount. 

Mr.  Chief  Justice  Gray  said:  ''A  carrier  of  goods 
consigned  to  one  person  under  one  contract  has  a  lien 
upon  the  whole  for  the  lawful  freight  and  charges  on 
every  part,  and  a  delivery  of  part  of  the  goods  to  the 
consignee  does  not  discharge  or  waive  that  lien  upon 
the  rest,  without  proof  of  an  intention  to  do  so,  and 
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when  the  consignor  delivers  goods  to  one  carrier  to  be 
carried  over  his  route,  and  thence  over  the  route  of 
another  carrier,  he  makes  the  first  carrier  his  forward- 
ing agent,  and  the  second  carrier  has  a  lien,  not  only 
for  the  freight  over  his  own  part  of  the  route,  but  also 
for  any  freight  on  the  goods  paid  by  him  to  the  first 
carrier.'*  Judgment  was  held  that  the  company  was 
entitled  to  retain  the  coal  until  the  $513  was  paid. 

BUUNQ  LAW 
Story  Case  Answer 
A  carrier  is  entitled  to  retain  possession  of  goods 
which  have  been  transported  by  it  as  a  security  for  the 
payment  of  the  charges  for  its  services.  Such  a  right 
is  called  a  lien.  This  right  extends  to  a  connecting  car- 
rier as  well  as  to  the  first  carrier.  If  the  connecting 
carrier  pays  the  first  carrier  the  freight  due  upon  the 
goods,  and  then  transports  the  goods  to  their  destina- 
tion, the  connecting  carrier  may  hold  all  the  goods,  or 
any  part  thereof,  for  all  the  charges  due  for  their 
transportation  from  the  point  of  shipment. 

It  seems,  however,  that  a  carrier  has  merely  a  spe- 
cific lien,  and  not  a  general  lien.  A  general  lien  exists 
only  with  reference  to  the  charges  covering  the  goods 
which  are  at  the  time  in  the  possession  of  the  carrier ; 
that  is,  the  lien  holder  cannot  hold  the  property  for 
claims  arising  out  of  other  transactions.  This  is  like 
the  lien  of  an  innkeeper,  who  can  hold  his  guest's  bag- 
gage for  charges  covering  the  visit  not  yet  concluded, 
but  not  for  previous  charges,  unless  there  was  an 
agreement  to  that  effect. 

This  is  different  from  the  lien  of  the  factor  and 
wharfinger,  who  have  a  general  lien  for  a  general  bal- 
ance.   The  general  lien  was  given  because  it  was  the 


PUBLIC  SERVICE  CORPORATIONS        97 

custom  for  the  factor  and  wharfinger  to  make  ad- 
vances to  their  customers.  Since,  in  the  Story  Case, 
the  express  company  has  only  a  specific  lien,  it  can 
hold  the  rubber  only  for  the  charges  on  that  particular 
lot  of  goods,  and  none  other.  It  must  share  with  the 
other  creditors  with  reference  to  the  balance  due. 


J.    Specific  Duties  and  Liabilities  of  Carriers 
of  Passengers 

1.    When  the  Relationship  of  Passengers  Begins 
STOBY  CASE 

The  Western  Missouri  Railroad  Company's  station 
at  Dalton,  Missouri,  was  about  two  miles  from  the 
business  section  of  the  town.  In  order  to  facilitate  the 
travel  of  its  passengers,  the  company  employed  Walter 
Kamp  to  conduct  a  bus  line  to  and  from  the  trains  and 
the  town.  Donald  Bean  engaged  the  services  of  the 
bus  in  Dalton,  intending  to  become  a  passenger  on  the 
company's  train.  Edward  Simpson,  a  citizen  of  the 
town,  also  engaged  a  ride  on  the  same  trip,  intending, 
however,  to  go  into  the  country  beyond.  The  railroad 
company  permitted  Kamp  to  carry  people,  other  than 
railroad  passengers,  and  to  retain  the  fees  collected, 
but  no  fees  were  collected  from  railroad  passengers. 
During  this  particular  trip  Kamp  carried  a  friend  on 
the  driver's  seat  and  the  two  began  to  scuffle  in  a  care- 
less, boisterous  manner.  As  a  result  the  bus  was 
thrown  over  a  cliff.  Simpson  was  seriously  injured, 
but  Bean  and  the  driver's  friend  were  only  slightly 
bruised.  All  three  of  the  parties  injured  placed  claims 
with  the  railroad  company  to  recover  for  their  losses. 
The  liability  of  the  company  depended  upon  whether 
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or  not  the  persons  were  its  passengers. 

EUUNG  COUET  CASE 

Emma  Treat  vs.  Illinois  Central  Railway  Company, 
Volume  179,  Illinois  Reports,  Page  576. 

The  Illinois  Central  Railway  Company  operated 
trains  from  the  downtown  district  of  Chicago  to  the 
World's  Fair,  at  Jackson  Park.  Passengers,  after 
purchasing  tickets,  passed  through  turnstiles,  where 
they  deposited  their  tickets,  to  a  platform  erected  by 
the  company,  and  from  which  they  entered  the  cars 
through  open  doorways  in  the  side  of  the  cars.  There 
were  eight  of  these  doorways  in  the  side  of  each  car. 
There  was  an  opening  of  ten  inches  between  the  plat- 
form and  the  cars.  While  attempting  to  get  on  a  train, 
Emma  Treat  fell  in  this  opening  and  was  injured.  She 
was  forced  into  the  opening  by  the  large  crowd  of 
people  attempting  to  board  the  train.  She  sues  for 
damages. 

The  company  contended  that  she  was  not  a  passen- 
ger at  the  time  and,  accordingly,  entitled  only  to  ordi- 
nary care,  and  not  to  the  extraordinary  care  to  which 
a  passenger  was  entitled. 

Mr.  Chief  Justice  Carter  said:  **One  who  has  pur- 
chased a  ticket,  and  is  in  the  place  pro^ided  by  the 
company  for  passengers,  and  is  awaiting  or  about  to 
enter  the  carriage,  is  a  passenger,  and  the  carrier  owes 
to  such  person  a  very  high  degree  of  care  to  prevent 
such  person  from  being  injured  while  attempting  to 
get  on  board."    Judgment  was  given  for  Emma  Treat. 

EUUNa  LAW 
Story  Case  Answer 
As  a  general  rule,  the  relation  of  a  passenger  and 
a  carrier  begins  when  the  passenger  has  put  himself 
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in  charge  of  the  company  and  has  been  accepted. 
Thus,  where  one  has  purchased  a  ticket,  and  is  in  the 
waiting  room  of  a  station,  not  an  unreasonable  length 
of  time  before  the  train  upon  which  passage  is  to  be 
taken  is  due,  he  is  considered  a  passenger.  Also,  when 
a  coach  has  been  switched  from  one  line  to  that  of  an- 
other railroad,  waiting  to  be  attached  to  a  train  of  the 
latter,  the  passengers  are  those  of  the  second  line,  and 
it  is  not  necessary  that  a  ticket  be  purchased.  If  a 
person  enters  a  train,  having  the  option  of  purchasing 
a  ticket  or  paying  cash  fare,  he  is  a  passenger,  al- 
though the  fare  has  not  been  taken.  But  where  one 
entered  a  station  to  take  the  last  train  to  a  suburban 
town,  found  it  had  gone,  and  waited  in  the  station 
until  a  trolley  car  should  arrive,  he  was  held  not  to  be 
a  passenger,  although  he  possessed  a  ticket. 

Persons  riding  on  trains  gratuitously  are  said,  nev- 
ertheless, to  be  passengers.  Thus,  a  railroad  com- 
pany's employes  who  are  not  at  the  time  going  to  or 
from  their  work,  and  are  not  engaged  in  their  work, 
but  are  riding  on  passes  for  their  own  pleasure  or 
benefit,  are  passengers.  The  entire  question  is  one  of 
fact  as  to  when  it  can  reasonably  be  said  it  was  the 
intention  of  the  parties  to  begin  the  relationship.  In 
the  Story  Case,  Bean  was  a  passenger  of  the  railroad 
company,  but  the  other  two  men  were  not. 


2.    Possession  of  a  Ticket  by  a  Person 
STOBY  CASE 

Richard  Folsom  purchased  a  ticket  at  the  station  of 
the  Baltimore  and  Ohio  Railroad,  at  Flora,  Illinois, 
intending  to  ride  on  the  company's  Sunday  excursion 
train  to  St.  Louis,  Mo.    After  purchasing  his  ticket 
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he  visited  a  nearby  restaurant  and  ate  his  breakfast. 
Subsequently,  he  tried  to  board  the  train  after  it  had 
left  the  station.  The  cars  were  crowded,  and  he  was 
compelled  to  hang  on  the  steps,  finally  dropping  off 
and  thus  injuring  himself.  The  conductor  and  engi- 
neer saw  him  on  the  steps,  but  made  no  effort  either 
to  assist  him  or  to  stop  the  train.  When  he  brought 
suit  to  recover  for  his  injuries  suffered  as  a  passenger, 
the  company  denied  its  liability  on  that  ground.  Can 
he  recover? 

EULINa  OOUET  CASE 

Elizabeth  Webster  vs.  Fitchburg  Railway  Company, 
Volume  161,  Massachusetts  Reports,  Page  298. 

William  Webster  lived  in  Somerville  and  worked  in 
Massachusetts.  He  usually  boarded  the  8:40  A.  M. 
train  on  the  Fitchburg  line  at  Union  Square  station 
for  Boston.  One  morning,  while  the  8 :40  A.  M.  train 
was  standing  at  the  station  receiving  passengers,  Wil- 
liam Webster  came  running  rapidly  from  a  public 
street  upon  the  company's  premises,  for  the  purpose 
of  making  his  train,  standing  on  the  outward  track. 
While  crossing  the  inward  track  he  was  struck  by  a 
westbound  train,  scheduled  to  stop  at  Union  Square 
station  at  8 :42  A.  M.,  and  was  instantly  killed.  At  the 
time  of  his  death  William  Webster  had  in  his  pocket 
a  ticket  entitling  him  to  passage  that  morning  to  Bos- 
ton. His  wife  brings  this  action  for  damages.  She 
claims  that  since  he  had  a  ticket,  and  was  upon  the 
premises  of  the  company,  that  he  was  a  passenger,  to 
whom  the  company  owed  a  high  degree  of  care. 

Mr.  Justice  Knowlton  said:  "One  becomes  a  pas- 
senger on  a  railroad  when  he  puts  himself  into  the  care 
of  the  railroad  company  to  be  transported  under  a  con- 
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tract,  and  is  received  and  accepted  as  a  passenger  by 
the  company.  In  the  present  case,  after  the  arrival  of 
the  plaintiff  on  the  defendant's  premises,  there  was  no 
time  when  he  presented  himself  in  a  proper  manner  to 
be  carried.  He  was  running  rapidly  all  the  time,  with- 
out precaution  for  his  safety,  toward  a  point  directly 
in  front  of  an  incoming  train.  He  did  not  put  himself 
in  readiness  to  be  taken  as  a  passenger,  and  present 
himself  in  a  proper  way.  If  we  treat  his  approach  as 
a  request  for  passage,  and  if  we  conceive  of  the  rail- 
road company  as  being  present,  and  speaking  by  a 
representative  who  saw  him,  there  was  no  instant  when 
the  answer  to  his  request  would  not  have  been,  *We 
will  not  accept  you  as  a  passenger  while  you  are  ex- 
posing yourself  to  such  peril.  We  do  not  invite  per- 
sons to  become  passengers  while  they  are  rushing  into 
danger  in  such  a  way.'  "  Judgment  was  given  for  the 
company. 

RULING  LAW 
Story  Case  Answer 

The  fact  that  a  person  has  purchased  and  has  in  his 
possession  a  ticket  does  not  of  itself  constitute  a  per- 
son a  passenger.  It  may  be  one  condition  to  his  be- 
coming a  passenger,  but  that  alone  is  not  sufficient. 
The  carrier  might  still  refuse,  for  good  reason  or  for 
no  reason,  to  accept  him  as  a  passenger.  If  the  car- 
rier had  no  justifiable  reason  in  refusing  to  accept  him 
as  a  passenger,  the  person  would  be  able  to  sue  the 
carrier  for  breach  of  contract,  but  would  not  be  able 
to  maintain  an  action  for  damages  on  the  ground  that 
he  was  a  passenger  because  he  had  a  ticket. 

Also,  carriers  frequently  have  good  reasons  for  not 
accepting  persons   as   passengers,   as,   for   instance, 
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where  they  are  boisterous,  intoxicated,  or  are  offensive 
to  the  welfare  and  health  of  the  other  passengers. 
Also,  if  a  person  does  not  present  himself  at  the  proper 
time  he  is  not  a  passenger.  Thus,  where  one  jumped 
on  a  train  after  it  had  departed,  and  the  doors  were 
closed,  he  was  not  a  passenger,  although  the  engineer 
and  conductor  knew  he  was  on  the  train.  Folsom,  in 
the  Story  Case,  did  not  present  himself  at  the  proper 
time,  and  was  not  a  passenger  at  the  time  of  his  injury. 


3.    When  a  Person  Becomes  a  Passenger  of  a  Vehicle 

That  Sftops  on  Signal 

STOBY  CASE 

James  TJpham  signaled  a  street  car  on  Pine  Street 
to  stop  and  permit  him  to  enter  as  a  passenger.  The 
motorman  stopped  the  car,  but  Upham  delayed,  and 
before  he  had  entered  the  car  the  conductor  gave  the 
signal  to  start.  Thereupon,  Upham  grasped  the  handle 
of  the  car  and  started  to  swing  on  to  the  steps.  The 
conductor  did  not  object,  but  permitted  Upham  to  re- 
main standing  on  the  steps  while  the  car  was  gaining 
headway.  In  turning  a  corner,  the  car  was  brushed 
against  a  vehicle  and  Upham  was  pushed  off,  suffering 
severe  injuries.  In  a  law  suit  that  followed  the  com- 
pany denied  that  Upham  was  a  passenger. 

EUIiING  COURT  CASE 

Duchemin  vs.  Boston  Elevated  Railway  Company, 
Volume  186,  Massachusetts  Reports,  Page  353. 

The  evidence  in  this  case  showed  that  Duchemin  was 
desirous  of  boarding  a  passenger  car,  operated  by  the 
Boston  Elevated  Railway  Company.  Duchemin  was 
standing  near  the  tracks  as  the  car  came  slowly  around 
a  curve.    Just  at  this  moment  the  trolley  pole  fell 
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and  struck  Duchemin,  severely  injuring  him.  This  was 
an  action  for  the  damages  which  resulted. 

It  was  contended  by  Duchemin  that  he  was  a  passen- 
ger at  the  time. 

Mr.  Justice  Barker  said:  *'It  is  apparent  that  a 
person  in  such  a  situation  is  not  in  fact  a  passenger. 
He  has  not  entered  upon  the  premises  of  the  carrier, 
as  has  a  person  who  has  gone  upon  the  grounds  of  a 
steam  railroad  for  the  purpose  of  taking  a  train.  He 
is  upon  a  public  highway,  where  he  has  a  clear  right  to 
be,  independently  of  his  intention  to  become  a  passen- 
ger. He  has  as  yet  done  nothing  which  enables  the 
carrier  to  demand  a  fare  of  him,  or  in  any  way  con- 
trol his  actions.  He  is  at  liberty  to  advance  or  recede. 
He  might  change  his  mind  and  not  become  a  passenger. 
We  think  that  a  present  intention  of  becoming  a  pas- 
senger as  soon  as  he  nears  the  car  does  not  make  the 
person  who  is  approaching  the  car  with  that  intention 
a  passenger.'^    Judgment  was  given  for  the  company. 

EULING  LAW 
Story  Case  Answer 
Where  carriers  have  provided  places  at  which  pas- 
sengers may  present  themselves  for  boarding  the  ve- 
hicle of  carriage,  the  general  rule  is  that  a  person  be- 
comes a  passenger  when  he  has  purchased  a  ticket  and 
presents  himself  at  that  place,  in  accordance  with  the 
regulations  of  the  carrier.  But  a  different  rule  applies 
to  carriers  who  provide  no  such  places  and  stop  only 
on  signal.  In  such  cases  the  relationship  of  passen- 
ger and  carrier  is  seldom  held  to  begin  until  the  person 
has  actually  begun  to  get  aboard  the  car.  If  a  person 
signals  a  street  car  and  the  car  stops  and  starts  again 
while  he  is  in  the  attempt  to  get  on,  such  a  person 
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is  generally  held  to  be  a  passenger. 

Street  car  companies  usually  do  not  invite  persons 
to  become  passengers  on  cars  while  in  motion.  Yet  if 
this  is  done,  or  if  entrance  is  made  without  the  obliga- 
tion of  the  company's  agents  while  the  car  is  in  motion, 
the  person  is  said  to  be  a  passenger.  This  was  true  in 
the  Story  Case. 


4.     Degree  of  Care  Required  of  a  Ccurrier  of  Passengers 
8T0BY  CASE 

Simon  Duncan  engaged  passage  from  Gainesville, 
Florida,  to  Dalton,  Florida,  over  the  line  of  the  Flor- 
ida West  Coast  Railway  Company.  All  of  the  trains 
of  this  company  consisted  of  combination  freight  and 
passenger  cars.  The  road  ran  through  a  logging  coun- 
try, and  its  principal  business  was  that  of  carrying 
logs  and  lumber,  so  that  its  equipment  was  crude. 
During  the  journey  Duncan  was  quite  seriously  in- 
jured about  the  face  by  the  jerking  and  jolting  of 
the  cars.  To  recover  damages  for  this  injury,  he 
brought  suit  against  the  company.  It  put  in  defense 
that  the  jerking  and  jolting  was  ordinarily  incident  to 
these  trains,  and  that  Duncan  was  familiar  with  these 
acts.    Is  this  a  good  defense? 

BULING  COURT  CASE 

Knight  vs.  Portland  Railway  Company,  Volume  65, 
Maine  Reports,  Page  234. 

In  this  case  the  plaintiff.  Knight,  purchased  a  ticket 
from  the  company  at  Lawrence,  Massachusetts,  enti- 
tling her  to  go  from  Lawrence  to  Belfast,  Maine.  She 
was  entitled  to  go  by  cars  to  Portland,  and  from  Port- 
land to  Belfast  by  boat.  The  train  on  which  she  trav- 
eled arrived  in  Portland  at  11  P.  M.    She  was  com- 
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pelled  to  walk  a  considerable  distance  over  a  wharf 
in  going  from  the  depot  to  the  steamboat.  This  wharf 
was  not  lighted  and,  being  unable  to  see  her  way,  she 
stepped  into  a  hole,  fell  and  severely  injured  herself. 
She  sues  for  damages. 

The  questions  in  this  case  were:  (1)  was  she  at 
this  time  a  passenger?  (2)  If  so,  what  degree  of  care 
was  owing  to  her  by  the  company?  In  regard  to  the 
first  question,  the  court  was  of  the  opinion  that  she 
was  still  a  passenger.  She  had  purchased  a  ticket 
from  Lawrence  to  Belfast.  This  imposed  a  duty  on 
the  company  to  see  her  safely  from  point  to  point,  and 
it  could  not  relieve  itself  of  this  duty  by  compelling 
her  to  walk  a  part  of  the  distance. 

In  answer  to  the  second  question,  Mr.  Chief  Justice 
Appleton  said:  *'The  degree  of  care  and  caution  re- 
quired of  the  carriers  of  passengers  was  correctly 
stated  by  the  presiding  justice  and  in  accordance  with 
the  authorities.  The  care  to  be  used  depends  some- 
what upon  the  value  and  importance  of  what  is  to  be 
carried.  The  greater  the  value  to  be  transported,  the 
greater  the  need  of  care  and  caution  on  the  part  of 
the  carrier.  If  the  business  is  of  the  highest  moment, 
then  the  skiU,  care  and  diligence  should  be  in  propor- 
tion thereto. 

*'Mr.  Chief  Justice  Earle  used  the  following  lan- 
guage: 'The  action  is  grounded  on  negligence.  The 
railway  company  is  bound  to  take  reasonable  care,  and 
to  use  the  best  known  precautions  in  practical  use  for 
securing  the  safety  and  convenience  of  passengers.' 
When  carriers  undertake  to  convey  passengers  by  the 
powerful  and  dangerous  agency  of  steam,  public  policy 
and  safety  require  that  they  should  be  held  to  the 
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greatest  possible  care  and  diligence."    Judgment  was 
given  for  Knight. 

EUUNa  LAW 
Story  Case  Answer 

When  it  is  once  determined  that  a  person  has  be- 
come the  passenger  of  a  given  carrier,  whatever  the 
nature  of  that  carrier  may  be,  the  law  holds  that  a  very 
high  degree  of  care  is  owed  to  the  person,  mitil  the 
relationship  has  been  terminated.  It  is  impossible  to 
state  the  degree  of  care  which  is  owed ;  what  will  con- 
stitute a  violation  of  the  duty  owed  to  the  passenger 
will  depend  upon  the  circumstances  of  each  individual 
case.  But  the  courts  say  that  a  carrier  owes  a  much 
higher  degree  of  care  to  its  passengers  than  it  owes 
to  persons  who  are  not  passengers.  Also,  it  is  of  im- 
portance in  determining  whether  or  not  a  person  is  a 
passenger,  because  of  the  rule  that  the  burden  of 
proof  is  upon  the  person  injured  to  show  negligence  if 
this  relation  does  not  exist. 

The  standard  of  care  in  each  case  has  proper  regard 
to  the  circumstances.  Thus,  a  railroad  operating  a 
combination  train  through  a  logging  country  and  hav- 
ing limited  fitness  and  capacity  to  carry  passengers, 
wiU  not  be  required  to  exercise  the  standard  of  perfec- 
tion of  a  company  operating  fast  express  passenger 
trains.  The  highest  degree  of  care  must  be  exercised 
in  all  cases ;  but  that  which  constitutes  the  highest  de- 
gree of  care  in  one  case  may  not  be  in  another,  because 
of  the  difference  in  circumstances.  If  the  defense  of 
the  railroad  company  in  the  Story  Case  is  true  as  to 
the  facts,  this  will  excuse  it  from  liability.  The  high- 
est degree  of  care  consistent  with  the  practical  opera- 
tion of  the  train  was  exercised. 
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5.    Termination  of  the  Relation 
STORY  CASE 

The  Boston  and  Bangor  Steamship  Company  con- 
ducted a  line  of  steamboats  from  Boston  to  Bangor. 
One  of  the  stopping  places  was  Rockford,  which  was 
reached  at  breakfast  time.  Fred  Dodge  bought  a  ticket 
from  Boston  to  Bangor  which  did  not  provide  for 
meals.  When  the  vessel  on  which  he  rode  arrived  at 
Rockford,  a  place  for  disembarking  was  prepared  on 
a  lower  deck,  and  notice  to  that  effect  was  posted. 
Dodge  attempted  to  leave  by  a  freight  passage  and  was 
injured.    Can  he  collect  damages  from  the  company? 

EULING  COUET  CASE 

Lemery  vs.  Great  Northern  Railway  Company,  Vol- 
ume 83  Minnesota  Reports,  Page  47. 

Lemery  was  a  passenger  upon  one  of  the  company's 
trains  coming  from  Park  River,  North  Dakota,  to  Du- 
luth,  Minnesota.  The  train  was  a  through  train,  hav- 
ing no  scheduled  stops  between  Park  River  and  Du- 
luth  for  receiving  or  discharging  passengers.  At 
Grand  Rapids  the  train  stopped  to  take  water.  At 
this  time  Lemery  was  in  a  sleeping  coach  on  the  rear 
of  the  train.  He  was  informed  that  he  had  no  right 
to  be  there  and  would  be  required  to  go  to  the  day 
coach.  Between  this  car  and  the  day  coach  was  a  car 
reserved  for  militia.  Lemery  alleged  that  he  was  not 
permitted  to  go  through  this  coach,  although  he  had 
previously  done  so.  Consequently,  he  left  the  coach 
and  walked  down  the  station  platform  until  he  reached 
the  day  coach.  It  was  night,  and  the  platform  was 
unlighted.  As  a  result  he  fell  and  was  severely  in- 
jured.   He  sued  for  damages. 

He  contended  that  while  going  from  the  sleeping 
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coach  to  the  day  coach  he  was  still  a  passenger  and 
entitled  to  the  care  and  protection  which  a  carrier 
must  afford  to  every  passenger.  But  it  was  urged  by 
the  company  that  by  abandoning  the  train  under  these 
circumstances  he  voluntarily  terminated  his  relation 
as  passenger  and  was  no  longer  entitled  to  care  and 
protection. 

Mr.  Justice  Brown  said:  **It  is  stated,  as  a  general 
rule,  that  where  a  through  passenger,  without  objec- 
tion by  the  company  or  its  agents,  alights  from  the 
train  at  an  intermediate  station,  which  is  a  station 
for  the  discharge  and  reception  of  passengers,  for  any 
reasonable  and  usual  purposes,  like  that  of  refresh- 
ment, the  sending  of  telegrams,  or  exercise  by  walk- 
ing up  and  down  the  platform,  he  does  not  cease  to  be 
a  passenger,  and  retains  the  right  accorded  to  such  by 
law. 

*  *  There  must,  in  the  very  nature  of  things,  be  a  dis- 
tinction between  a  through  train  carrying  through  pas- 
sengers and  a  local  train  stopping  at  all  stations  to 
receive  and  discharge  passengers.  As  to  the  latter, 
there  is  no  question  but  that  passengers  may,  for  any 
legitimate  purpose,  alight  from  the  train  at  any  inter- 
mediate station  at  which  the  train  stops  to  receive  and 
discharge  passengers  without  relinquishing  or  aban- 
doning their  relation  to  the  company  as  passengers. 
But  as  to  a  through  train,  carrying  only  through  pas- 
sengers, the  passenger  who  leaves  the  train  without 
the  knowledge,  consent  or  invitation  of  the  company 
at  an  intermediate  station  at  which  the  train  stops 
only  for  some  purpose  in  connection  with  its  manage- 
ment and  operation,  as  for  the  purpose  of  taking  water 
or  coal,  and  not  to  receive  or  discharge  passengers, 
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must  be  deemed  to  have  abandoned  his  relation  as  a 
passenger,  and  to  take  upon  himself  for  the  time  being 
all  risks  incident  to  his  movements.'*  Judgment  was 
given  for  the  company. 

EULINQ  LAW 
Story  Case  Answer 

The  relation  of  passenger  and  carrier  exists  until 
the  journey  is  completed,  and  does  not  cease  while  the 
passenger  is  going  to  and  from  a  hotel  or  restaurant 
to  obtain  meals,  provided  this  is  done  with  the  com- 
pany's consent  or  co-operation.  At  the  conclusion  of 
a  journey  persons  remain  passengers  while  going 
about  the  station  looking  after  baggage  and  the  trans- 
action of  their  business  matters  with  the  company  con- 
nected with  the  termination  of  the  contract  of  carriage. 

The  passenger,  however,  must  himself  observe  rea- 
sonable rules  and  take  due  precaution.  If  there  has 
been  negligence  on  his  part,  recovery  against  the  car- 
rier is  denied.  In  the  Story  Case,  Dodge  was  negli- 
gent in  that  he  did  not  use  the  proper  passage  way 
for  disembarking.    Therefore,  he  cannot  recover  for 

his  injury.  

6.     Baggage 
STORY  CASE 

Donald  Ellis  bought  a  passenger  ticket  in  Chatta- 
nooga, Tennessee,  to  New  Orleans,  for  carriage  over 
three  roads,  the  last  being  the  St.  Louis  and  Gulf 
Railroad  Company.  When  Ellis  arrived  in  New  Or- 
leans he  demanded  his  trunk,  but  it  could  not  be  found. 
He  held  a  check,  by  which  the  connecting  companies 
limited  their  liability  for  baggage  to  $50  on  each  ticket. 
Ellis  demanded  $500  from  the  St.  Louis  and  Gulf  Rail- 
road to  cover  the  loss  of  drawings  and  specifications 
for  a  new  invention  which  were  contained  in  the  trunk. 
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The  railroad  company  refused  to  pay  anything,  on  the 
ground  that  it  had  never  received  the  trunk,  and,  sec- 
ond, in  any  case,  that  liability  was  limited  by  the  con- 
tract to  $50.    What  can  Ellis  do  to  satisfy  his  claim? 

BULING  COUBT  CASE 

Blossom  vs.  Dodd's  Express  Company,  Volume  43 
New  York  Reports,  Page  264. 

Blossom  delivered  one  valise  and  a  gun  case  to 
Dodd's  Express  Company  and  received  two  checks 
from  the  company.  Each  check  contained  a  clause  lim- 
iting the  liability  of  the  company  to  $100,  unless  the 
company  expressly  consented  to  a  greater  liability. 
The  train  upon  which  Blossom  was  riding  at  the  time 
he  received  the  checks  was  so  dark  that  he  could  not 
read  the  small  print  contained  thereon.  His  valise, 
containing  clothing  worth  $260,  was  stolen  and  this 
was  an  action  to  recover  its  value. 

Chief  Justice  Church  delivered  the  opinion:  ''To 
limit  liability  on  the  part  of  the  carrier,  there  must 
be  an  express  contract.  When  a  bill  of  lading  con- 
tains a  limited  liability  clause,  the  nature  of  the  busi- 
ness is  such  that  the  shipper  is  presumed  to  know  that 
the  bill  contains  the  terms  upon  which  the  property 
is  to  be  carried,  but  the  baggage  check  is  not  of  such 
a  character,  and  this  presumption  does  not  hold.  The 
plaintiff  could  not  read  the  small  print,  and  did  not 
agree  to  the  terms  set  forth  on  the  checks.  There- 
fore, the  limiting  clause  does  not  bind  him."  Judg- 
ment is  given  for  Blossom. 

EULING  LAW 
Story  Case  Answer 
A  common  carrier  is  boimd  to  take  the  baggage  of 
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the  passenger  on  his  journey.  This  includes  his  wear- 
ing apparel,  a  reasonable  amount  of  money  for  trav- 
eling expenses,  books  for  instruction  or  amusement. 
In  the  case  of  a  tradesman  or  a  carpenter,  it  includes 
tools  for  personal  use;  for  one  going  on  a  hunting 
or  fishing  expedition,  it  includes  his  equipment.  The 
carrier's  duty  in  respect  to  baggage  is  the  same  as 
for  other  goods,  and  it  is  excused  for  loss  only  by 
showing  that  loss  was  caused  by  the  act  of  God  or  a 
public  enemy.  The  difference  between  the  liability  of 
the  carrier  for  the  safety  to  the  passenger  and  for 
his  baggage  should  be  noted.  For  the  passenger  the 
carrier  must  exercise  his  highest  degree  of  care,  and  if 
that  is  done  no  liability  follows ;  but  for  his  baggage, 
the  carrier  is  liable  as  an  insurer.  Thus,  if  a  robber 
should  board  the  train  and,  notwithstanding  due  pre- 
caution on  the  part  of  the  carrier,  should  injure  the 
passenger  and  take  his  baggage,  the  carrier  is  liable 
for  the  loss  of  the  baggage,  but  not  for  the  injury  to 
the  passenger. 

The  term  baggage  does  not  include  large  sums  of 
moneys,  or  any  property  of  unusual  value,  for  the  rea- 
son that  the  carrier  is  entitled  to  reasonable  compen- 
sation for  assuming  this  added  risk.  Unless  a  special 
contract  is  made  to  carry  these  articles  of  great  value, 
the  company  is  not  liable  for  their  loss  or  injury.  Al- 
though the  carrier  is  liable  only  for  the  loss  of  ordi- 
nary baggage,  it  is  held  that  it  cannot  limit  its  Com- 
mon Law  liability  with  reference  thereto  by  a  notice. 
A  baggage  check  is  considered  by  the  courts  as  a  mere 
means  of  identification  for  the  passenger,  and  unless 
it  can  be  shown  that  he  consented  to  the  terms  stated 
thereon,  he  is  not  bound  thereby. 
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There  are  three  rules  with  reference  to  liability  for 
loss  when  baggage  has  been  carried  over  several 
routes.  When  baggage  has  been  carried  over  several 
connecting  railroads,  and  the  passenger  discovers  at 
the  end  of  the  journey  that  his  property  has  been  lost 
or  damaged,  he  is  generally  permitted  to  hold  the  last 
carrier,  because  the  goods  were  found  injured  in  his 
hands,  or  for  his  failure  to  deliver,  in  case  of  total  loss. 
This  rule  is  based  upon  the  fact  that  the  passenger  is, 
to  a  degree,  helpless  as  against  the  carriers  and  needs 
this  protection.  But  if  the  last  carrier  proves  that  he 
never  received  the  baggage,  the  rule  will  not  operate 
against  him  and  the  passenger  must  seek  his  reim- 
bursement from  the  actual  source  of  loss. 

In  the  Story  Case,  EUis  cannot  recover  from  the  loss 
of  his  drawings  and  specifications,  but  he  can  recover 
from  the  St.  Louis  and  Gulf  Railroad  the  actual  value 
of  his  ordinary  baggage,  unless  it  expressly  shows  that 
the  property  was  never  received  by  it. 

In  Accordance  with  the  Cummins  Act,  enacted  by 
Congress,  March  4,  1915,  the  Interstate  Commerce 
Commission  has  made  a  ruling,  providing  that  rail- 
roads should  charge  for  the  transportation  of  baggage 
whose  value  is  in  excess  of  $100.  Travelers  are 
obliged  to  state  the  value  of  their  baggage  in  valua- 
tion vouchers,  and,  where  the  amount  is  above  $100, 
are  charged  therefor  at  the  rate  of  ten  cents  for  each 
$100.  The  old  limitation  of  $100  value  to  each  piece 
of  baggage  is  removed,  and  the  **  insurance '^  feature 
substituted,  whereby,  when  loss  occurs,  the  actual 
value  of  the  property  is  paid  to  the  owner. 
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IV.      PUBLIC  SERVICE   CORPORATION  FINANCE 

A.     Mortgages  in  the  Form  of  Trust  Deeds 

STOBY  CASE 

The  Fort  Kennedy  Log  and  Lumber  Railroad  Com- 
pany owned,  in  fee  simple,  ten  miles  of  railroad  track 
and  equipment,  worth  $100,000.  In  the  year  1890  it 
conveyed  the  title  to  this  land  to  the  Chicago  Trust 
Company  to  secure  a  bond  issue.  The  conveyance  was 
a  lengthy  document,  reciting  its  purpose  to  secure  the 
payment  of  bonds  to  be  issued,  not  exceeding  $6,000 
per  mile  of  the  road,  and  designated  as  the  **  First 
Mortgage  Land  Sinking  Fund  Bonds.''  Each  bond 
was  for  $1,000,  which  the  company  promised  to  pay  to 
bearer,  with  interest  at  seven  per  cent,  payable  semi- 
annually, and  the  principal  to  be  paid  in  the  year  1920. 
It  was  further  agreed  between  the  trustee  and  the 
company,  that  the  company  should  negotiate  these 
bonds  with  which  to  build  extensions  and  improve- 
ments; that  the  railroad  company  should  remain  in 
possession  until  it  should  be  in  default  on  payments. 
In  case  of  default,  the  trustees  were,  after  a  certain 
length  of  time  and  in  a  certain  manner,  authorized  to 
sell  and  convey  the  lands  and  equipment  to  satisfy  the 
amounts  payable  under  the  bonds.  But,  in  case  there 
should  be  no  default,  and  the  company  should  fully 
perform,  then  "the  estate,  right,  title  and  interest" 
of  the  trustee  was  to  "cease,  determine  and  become 
void. ' ' 

Affairs  did  not  prosper  with  the  railroad  company 
and  in  1910  it  was  in  arrears  on  its  state  taxes,  so 
that  under  the  tax  laws  of  the  State  of  Florida  that 
part  of  the  property  lying  in  Price  County  was  sold 
for  taxes  previously  assessed  and  finally  came  into  the 
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possession  of  the  Indian  Rivers  Land  Company  by- 
purchase  under  the  tax  deed. 

In  the  year  1914  the  railroad  company  investigated 
the  original  tax  sale  and  found  that  it  was  void  for 
want  of  the  requisite  notice.  It  appeared  positively 
that  the  county  treasurer  did  not  post  a  notice  at  the 
treasurer's  office,  nor  at  four  public  places,  as  was  re- 
quired. The  railroad  company  thereupon  brought  an 
action  in  ejectment  against  the  land  company  to  se- 
cure possession  of  the  land.  The  land  company  con- 
ceded that  its  title  was  defective,  but  defended  on  the 
ground  that  the  railroad  company  had  no  title,  since 
this  had  been  conveyed  to  the  Chicago  Trust  Company. 
It  contended  that  in  an  action  of  ejectment  the  claim- 
ant for  possession  can  never  claim  possession  because 
of  the  weakness  of  the  defendant's  title ;  he  must  claim 
it  on  the  strength  of  his  own  title.  The  railroad  com- 
pany decided  that  it  had  conveyed  the  legal  title,  but 
contended  that  the  legal  title  belonged  to  it  neverthe- 
less, since  this  conveyance  to  the  trustees  was  a  mere 
mortgage,  amounting  to  nothing  more  than  a  lien.  Can 
the  railroad  company  recover  possession! 

BXnJNO  OOUBT  CASE 

Southern  Pacific  Railroad  Company  vs.  Doyle,  Vol- 
ume 8  Satoyer's  Reports,  Page  60;  Volume  11  Fed- 
eral Reporter,  Page  253. 

In  an  action  to  recover  the  possession  of  certain 
land,  the  defendant,  Doyle,  set  up  as  his  defense  that 
the  plaintiff,  the  Southern  Pacific  Railroad  Company, 
was  not  entitled  to  the  possession  because  it  had  there- 
fore conveyed  the  land  to  other  persons.  Mills  and 
Tevis,  who  were  now  the  owners  and  who  were,  as  de- 
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fendant  alleged,  the  only  ones  who  were  entitled  to  the 
possession. 

The  company  had  made  a  deed  of  all  its  land,  in- 
cluding that  in  question  in  this  suit,  to  Mills  and  Tevis, 
as  trustees,  to  secure  an  issue  of  its  bonds.  The  deed 
reserved  in  the  company  the  right  to  retain  the  pos- 
session and  control  of  the  lands  until  such  time  as  it 
should  default  in  the  payment  of  the  interest  or  prin- 
cipal of  the  bonds,  and  reserved  the  right  to  sell  parts 
of  the  land.  In  case  of  default,  the  trustees  were  to 
have  power  to  enter  and  take  possession  and  sell  the 
land,  holding  the  proceeds  to  pay  the  bonds.  If  the 
bonds  were  paid  at  maturity,  the  interest  and  estate  of 
the  trustees  were  to  cease  and  determine,  and  the 
whole  ownership  to  revert  to  the  railroad  company. 

The  court  held  that  such  an  instrument  was  no  more 
in  effect  than  a  mortgage,  and  that  it  did  not,  there- 
fore, deprive  the  grantor  of  the  right  to  hold  the  pos- 
session and  to  seek  the  protection  of  the  court  for  that 
purpose.  Mr.  Chief  Justice  Sawyer  said:  *' Mort- 
gages may  be  made  in  various  forms.  The  sole  pur- 
pose of  the  instrument  in  question  appears  in  every 
part  to  be  to  secure  the  payment  of  certain  bonds, 
which  are  constantly  and  always  in  the  instrument  it- 
self called  'first  mortgage  bonds.'  The  parties  evi- 
dently supposed  it  was  a  mortgage,  and  it  doubtless 
is  a  mortgage  in  substance,  in  law  and  in  fact,  though 
it  creates  a  trust. '* 

The  Southern  Pacific  Railroad  Company,  therefore, 
has  the  right  to  the  possession  of  the  land. 

RULING  LAW 
Story  Case  Answer 
A  trust  deed  is  a  form  of  mortgage  given  to  secure 
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creditors  whose  rights  are  usually  evidenced  by  instru- 
ments called  bonds.  The  deed  in  form  conveys  the  title 
to  the  property  to  some  third  person,  often  a  trust 
company,  to  hold  for  the  benefit  of  the  creditors  until 
the  obligation  has  been  paid.  The  mortgage  deed  is 
in  effect  a  contract  between  the  corporation  making  it 
and  all  persons  who  may  become  holders  of  bonds  se- 
cured by  it,  and  they  are  entitled  to  the  same  benefit 
they  would  have  had  if  parties  to  the  deed.  The  bonds 
are  made  negotiable,  so  that  they  may  be  conveniently 
disposed  of  in  the  market.  Thus  the  bondholders  are 
constantly  shifting.  The  intervention  of  trustees  to 
take  and  hold  the  title  for  the  benefit  of  the  bondliold- 
ers  is  necessary,  because  of  the  magnitude  common 
with  the  issue  of  these  securities. 

A  mortgagor,  in  most  states,  still  conveys  the  title 
to  the  mortgagee,  but  the  conveyance  is  recognized  as 
security  to  protect  a  debt.  In  substance,  title  remains 
in  the  mortgagor,  and  the  mortgagee  has  a  mere  lien. 
So  stringent  is  this  rule  that  it  has  often  been  held 
by  the  courts  that  a  deed  in  fee  simple  absolute,  which 
was  not  apparently  intended  as  a  mortgage,  but  was 
in  fact  given  to  secure  a  debt  under  a  parole  under- 
standing, is  therefore  a  mortgage,  leaving  the  title  in 
the  grantor  and  giving  the  grantee  a  mere  security 
for  his  debt,  to  be  enforced  like  an  ordinary  mortgage. 
Defense  of  land  company,  in  Story  Case,  is  not  good. 
Except  as  between  railroad  company  and  trustee  and 
bondholders,  title  is  in  railroad  company.  It  has  right 
to  possession,  and  can  maintain  its  action  of  ejectment. 

B.     Statute  May  Provide  a  Mortgage  to  Secure  Bonds 
STORY  CASE 

The  Brunswick   and  Florida   Railroad  issued  its 
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bonds  without  securing  them  by  mortgage.  Subse- 
quently, it  issued  other  bonds,  specially  providing  for 
a  trust  deed  security.  "When  default  was  made  on  ajl 
the  bonds,  the  holders  of  the  first  bonds  claimed  that, 
under  the  charter  of  the  company,  these  bonds  became 
a  first  lien  upon  all  of  its  property.  The  charter- 
clause,  upon  which  this  claim  was  based,  provided  that 
''it  should  be  lawful  for  the  board  of  directors  to  di- 
rect the  president  and  secretary  to  issue  bonds  of  said 
company,  which  shall  be  binding  on  the  property  of 
said  company,  and  such  other  property  belonging  to 
the  stockholders  as  they  may  pledge  to  said  company. ' ' 
The  subsequent  bondholders  contended  that  these 
words  were  not  sufficiently  definite  to  give  a  statutory 
lien  upon  the  company's  property,  superior  to  or  equal 
to  their  own  mortgage.  In  a  conflict  between  the  re- 
spective bondholders,  what  should  be  decided? 

BUUNG  COUST  CASE 

Union  Pacific  Railroad  Company  vs.  United  States, 
Volume  91  United  States  Reports,  Page  72. 

The  Union  Pacific  Railroad  Company  brought  this 
suit  against  the  United  States  in  the  Court  of  Claims, 
to  recover  one  half  of  the  amount  due  for  the  trans- 
portation of  mails,  troops,  and  supplies  for  the  United 
States.  The  claim  having  been  allowed,  the  govern- 
ment appealed  to  the  Supreme  Court.  It  was  the  con- 
tention of  the  United  States  that,  although  the  sum 
claimed  had  in  fact  become  due  to  the  railroad  com- 
pany, as  alleged,  still  the  company  was  indebted  to 
the  United  States  for  a  larger  amount,  on  account  of 
interest  paid  by  the  United  States  upon  bonds  issued 
for  the  benefit  of  the  railroad.  The  basis  of  this  con- 
tention will  appear  from  a  survey  of  the  facts  incident 
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to  the  creation  of  the  company  and  the  construction  of 
the  road. 

In  1862,  during  the  Civil  War,  there  was  great  alarm 
through  the  country  over  the  possible  danger  to  the 
citizens  and  territory  on  the  Pacific  Coast  because  of 
impending  complications  with  England.  In  addition 
it  was  realized  that  the  great  western  prairies,  with- 
out means  of  transit,  isolated  the  newly  settled  Cali- 
fornia and  left  it  without  the  protection  that  a  govern- 
ment owes  its  people  and  without  the  communication 
which  was  essential  to  its  full  development.  With  a 
railroad  across  the  continent,  not  only  would  the  mili- 
tary necessities  be  provided  for,  but  the  territory  be- 
tween could  be  settled  and  the  wealth  and  power  of  the 
country  increased.  Congress,  therefore,  yielding  to 
the  popular  sentiment  that  would  almost  have  sup- 
ported construction  and  operation  by  the  government 
itself,  incorporated  a  private  company  to  which  it  gave 
its  aid.  At  that  date  especially,  and  even  today,  the 
construction  of  two  thousand  miles  of  railroad  across 
unpopulated  and  unproductive  country  was  an  enter- 
prise too  stupendous  for  individual  capital,  even 
through  co-operation.  It  was  a  work  of  national  ne- 
cessity and  required  national  assistance. 

The  law  that  was  passed,  with  its  later  amendments, 
provided  that  the  United  States  would  issue  $100,000,- 
000  in  its  bonds,  with  interest  at  five  per  cent,  to  pro- 
vide the  capital.  Large  grants  of  land  were  also  made 
to  the  company  as  an  inducement  to  investors,  who 
were  offered  the  chance  of  sharing  in  the  creation  of 
laud  values  along  the  road.  The  company  was  re- 
quired to  keep  the  line  and  the  telegraph  line  in  good 
condition,  and  to  give  precedence,  when  necessary,  to 
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the  transportation  of  troops,  mail,  and  supplies  for  the 
government.  The  company  was  obliged  to  repay  to 
the  United  States  in  thirty  years,  when  the  bonds 
matured,  the  principal  and  interest.  The  statute  made 
this  obligation  a  first  lien  upon  the  lands  and  property 
of  the  company,  so  that,  in  case  payment  at  maturity 
should  not  be  made,  the  railroad  would  be  forfeited 
to  the  government,  and  provided  that  after  the  comple- 
tion of  the  road  five  per  cent  of  its  net  earnings  should 
be  applied  each  year  to  the  payment  of  the  bonds.  It 
was  further  provided  that  one-half  of  the  compensa- 
tion due  to  the  company  from  the  United  States  for 
services  performed  should  be  retained  and  credited  to 
the  obligation. 

It  was  the  contention  of  the  Union  Pacific  Railroad 
company  that  the  statute  fully  provided  for  the 
present  case,  and  settled  that  the  company  was  en- 
titled to  be  paid  in  money,  one-half  of  the  charges  for 
transportation.  The  defense  of  the  government  was, 
however,  that  the  law  applied  only  to  the  discharge  of 
the  principal  indebtedness,  for  which  purpose  one- 
half  of  the  amount  due  was  to  be  retained,  and  that  the 
other  half  could  be  kept,  by  reason  of  the  common  rules 
of  set-off  to  apply  to  the  separate  obligation  arising 
from  the  payment  of  interest.  The  company  answered 
that  there  was  no  obligation  imposed  upon  it  to  pay 
the  interest  upon  the  bonds  at  each  six  months'  period 
when  it  became  due,  but  that  its  only  obligation  was 
to  repay  the  entire  sum  of  principal  and  interest  at  ma- 
turity, after  thirty  years.  On  this  basis  the  company 
was  not  at  this  time  indebted  by  reason  of  the  interest 
paid,  but  for  the  government  it  was  argued  that  the 
liability  to  pay  the  interest  arose  before  the  maturity 
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of  the  bonds  and  at  every  interest  date. 

The  court  upheld  the  railroad  company.  In  an  opin- 
ion by  Mr.  Justice  Davis,  the  language  of  the  statutes 
was  examined  and  explained,  and  it  was  decided  that 
the  purpose  was  to  postpone  the  necessity  fox  settle- 
ment until  the  end  of  the  thirty-year  period.  During 
that  time  the  company  was  to  have  the  use  of  the 
capital,  and  the  government  was  to  pay  the  interest. 
Except  for  the  five  per  cent  of  earnings  to  be  put  aside 
each  year,  and  for  the  one-half  of  claims  against  the 
United  States  which  was  to  be  retained,  there  was  to 
be  no  liability.  That  implied  that  the  other  half  of 
the  claim  was  to  be  collectible,  and  the  court,  accord- 
ingly, gave  judgment  for  the  claimant,  the  Union  Pa- 
cifies Railroad  Company.  But  the  mortgage  to  the 
United  States  to  receive  the  repayment  of  the  amount 
of  bonds  issued  and  delivered  to  the  company  to  aid 
in  the  construction  of  the  road  was  in  no  way  dis- 
turbed. 

BUXIKa  LAW 

Story  Case  Answer 

A  mortgage  may  be  created  by  statute,  without  the 
terms  of  the  mortgage  being  expressed  in  the  bonds 
or  other  debentures  issued.  The  statute,  however, 
must  clearly  provide  for  a  lien,  and  the  bonds  must 
refer  to  the  act  as  showing  an  intention  on  the  part 
of  the  contracting  parties  to  carry  the  benefit  of  the 
lien.  Thus,  where  an  act  authorized  a  canal  company 
to  borrow  money  on  its  bonds,  which  should  ''take 
precedence  and  have  priority  of  lien  on  the  said  canal 
and  tolls  thereon,  and  other  property  of  the  said  com- 
pany, over  all  claims,"  and  the  company  issued  bonds 
which  were  silent  as  to  a  trust  deed,  but  recited  the  act, 
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it  was  held  that  the  bondholders  were  entitled  to  the 
charge  upon  the  canal  and  its  tolls,  and  the  appoint- 
ment of  a  receiver  upon  default. 

A  statutory  mortgage  is,  in  substance,  similar  to  one 
executed  by  deed.  The  generality  of  the  language  giv- 
ing the  mortgage  is  no  objection  to  the  validity  of  the 
mortgage  in  either  case.  For  instance,  the  word 
** property,"  if  the  statute  so  provides,  is  sufficiently 
definite,  and  yet  so  comprehensive  as  to  cover  all  fran- 
chises and  lands  of  a  company,  including  that  which  it 
may  not  be  using  for  its  specific  business,  or  which  it 
may  subsequently  acquire. 

As  stated,  however,  the  statutory  lien  exists  only 
when  the  statute  clearly  gives  a  lien.  The  Story  Case 
is  based  upon  Brunswick  and  Albany  Railroad  Com- 
pany vs.  Hughes,  Volume  52  Georgia  Reports,  Page 
557,  where  the  court  held  that  the  words  of  the  statute 
were  not  sufficiently  clear  in  expressing  an  intention 
to  give  a  mortgage.  Therefore,  the  first  bondholders 
were  mere  insecured  creditors,  who  have  rights  only 
after  secured  creditors  were  paid. 


C.    Negotiability  of  Corporation  Bonds 

STOEY  CASE 

The  Blue  Valley  Irrigation  Company  owned  irriga- 
tion property  worth  $500,000.  It  was  capitalized  and 
had  outstanding  $500,000  in  capital  stock.  Against  the 
objection  of  the  minority  stockholders,  the  corporation 
bonded  its  property  in  the  year  1910  for  $100,000.  This 
it  had  the  legal  right  to  do,  notwithstanding  the  minor- 
ity objection.  The  company  deeded  the  property  to 
the    California    Trust    company    and    then    issued 
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bonds  in  the  denomination  of  $100  each,  based  on  the 
trust  deed.  To  these  bonds  coupons  were  attached,  re- 
citing that  seven  per  cent  interest  was  due  on  each 
semi-annually.  The  bonds  also  provided  that  it  was 
essential  to  their  validity  that  each  bond  should  con- 
tain a  certificate  of  issue,  authenticated  by  the  trustee. 
By  accident,  the  trust  company  failed  to  sign  the 
coupon  bonds,  acknowledging  the  existence  of  the  trust 
arrangement.  The  Guaranty  Trust  Company  pur- 
chased $20,000  worth  of  these  bonds  six  months  after 
they  were  issued.  It  paid  only  $15,000  for  the  entire 
lot  purchased.  It  held  them  for  three  months  and  then 
sold  the  entire  issue  to  the  Marshall  Gorham  Estate 
for  $17,000.  At  the  time  of  the  sale  to  the  Gorham 
estate  the  first  interest  coupon  was  due  and  unpaid. 
Subsequent  coupons  also  were  not  paid,  and  in  1915 
the  irrigation  company  became  insolvent.  The  unse- 
cured creditors  and  minority  stockholders  now  main- 
tain that  the  bonds  were  not  a  preferred  claim  against 
the  property,  since  they  were  not  properly  issued,  and 
therefore,  all  of  the  bondholders  whose  bonds  were  not 
sold  by  the  company  until  after  an  interest  payment 
was  due  must  come  in  with  other  unsecured  creditors 
and  share  equally  in  the  proceeds  from  the  sale  of  the 
property.  To  this  the  Gorham  estate  objected  on  the 
ground  that  the  bonds  were  negotiable  instruments, 
and  that  it  was  a  bona  fide  purchaser  for  value  and, 
therefore,  took  free  of  defects.    Is  this  correct? 

EUUNO  COUET  CASE 

Mason  vs.  FricJc,  Volume  105,  Pennsylvania  State 
Reports,  Page  162. 

Mason  owned  a  bond  of  the  Denver  City  "Water  Com- 
pany, in  which  it  promised  to  pay  the  bearer  $1,000 
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in  twenty  years.  The  payment  of  this  bond,  as  well  as 
that  of  all  the  others  of  the  series  of  250,  or  total  issue 
of  $250,000,  was  secured  by  a  deed  of  trust  of  the  prop- 
erty and  franchises  of  the  company,  and  these  facts 
were  recited  on  the  face  of  the  bond. 

Mason's  safe  was  broken  into  and  the  bond  stolen. 
Subsequently  it  was  identified,  by  its  number,  in  the 
possession  of  Frick,  who  had  bought  it  in  good  faith, 
with  no  knowledge  of  the  theft,  from  one  Freeman, 
who  was  an  accomplice  in  the  theft.  This  suit  was 
brought  by  Mason  to  recover  the  bond  or  its  value. 
The  defense  of  Frick  was  that  this  was  a  promissory 
note  of  the  corporation  and,  being  payable  to  bearer, 
was  negotiable  so  that  a  purchaser  in  good  faith,  even 
from  a  thief,  acquired  a  good  title.  The  answer  of 
Mason  was  that  this  was  not  a  note,  but  a  sealed  ob- 
ligation which  did  not  come  within  the  rules  of  com- 
mercial paper.  The  fact  that  it  showed  on  its  face 
that  it  was  a  part  of  a  mortgage  debt  was  also  urged 
as  distinguishing  it  from  a  negotiable  instrument. 

It  was  held  that  the  bond  was  negotiable  and  that 
the  purchase  of  Frick  would  be  protected.  The  court 
said,  in  an  opinion  delivered  by  Mr.  Chief  Justice  Mer- 
cur:  *'It  is  true  the  bond  is  under  seal  and  the  pay- 
ment thereof  secured  by  a  first  lien  mortgage  on  the 
works  of  the  company.  As,  however,  it  is  payable  to 
bearer,  the  manifest  intention  was  to  make  it  trans- 
f  errable  by  delivery,  and  to  have  it  pass  as  negotiable 
paper.  With  the  language  of  negotiability  on  its  face, 
the  seal  impressed  thereon  did  not  destroy  its  negotia- 
bility. The  holder  may  maintain  an  action  in  his  own 
name,  and  every  transfer  to  a  new  holder,  if  for  value 
and  without  notice,  gives  the  latter  a  good  title  which 
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is  not  affected  by  the  want  of  title    in  the  former 
holder." 

Since  the  bond  stood  upon  the  same  basis  as  a 
bill  of  exchange,  the  title  of  Frick  was  not  affected  by 
the  fact  that  Mason  had  been  robbed  of  the  bond  and 
had  never  transferred  his  property  in  it.  The  pur- 
chase was  a  protection,  and  judgment  was  given  for 
the  defendant,  Frick. 

EUIilNO  LAW 

Story  Case  Answer 

Public  Utility  Bonds  are  usually  made  payable  to 
the  trustees  named  in  the  mortgage  and  indorsed  by 
him,  or  made  payable  to  bearer  and,  therefore,  pass 
by  delivery  from  hand  to  hand  and  are,  in  fact,  as 
strictly  negotiable  as  bank  bills. 

Justice  Nelson,  pronouncing  the  decision  of  the 
United  States  Supreme  Court  in  White  vs.  Vermont 
Railroad  Company,  Volume  21  Howard  (United 
States)  Reports,  said:  ''We  think  the  usages  and 
practice  of  the  companies  themselves  and  of  the  capi- 
talists and  business  men  of  the  country  dealing  in 
them,  as  well  as  the  repeated  decisions  or  recognition 
of  the  principle  by  courts  and  judges  of  the  highest 
respectability,  have  settled  the  question.  Indeed,  with- 
out conceding  to  them  the  quality  of  negotiability, 
much  of  the  value  of  these  securities  in  the  market,  and 
as  a  means  of  furnishing  the  funds  for  the  accomplish- 
ment of  many  of  the  greatest  and  most  useful  enter- 
prises of  the  day,  would  be  impaired.  Within  the  last 
few  years  large  masses  of  them  have  gone  into  gen- 
eral circulation  and  in  which  capitalists  have  invested 
their  money,  and  it  is  not  too  much  to  say  that  a  great 
share  of  the  confidence  they  have  acquired  as  a  desir- 
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able  security  for  investment  is  attributable  to  this  ne- 
gotiable quality,  as  well  as  on  account  of  the  facility 
of  passing  from  hand  to  hand,  as  the  protection  af- 
forded to  the  bona  fide  holder." 

To  the  same  effect  Justice  Greer  said  in  Volume  1, 
Wallace,  United  States  Reports,  page  83 :  '' Usages  of 
trade  and  commerce  are  acknowledged  by  the  courts  as 
part  of  the  Common  Law,  although  they  have  been  un- 
known to  Brocton  or  Blackstone,  and  this  malleability 
to  suit  the  necessities  and  usages  of  the  mercantile  and 
commercial  world  is  one  of  the  most  valuable  charac- 
teristics of  the  Common  Law.  When  a  corporation 
covenants  to  pay  to  bearer  a  bond,  negotiable,  with 
negotiable  qualities,  and  by  this  means  obtains  funds 
for  the  accomplishment  of  the  useful  enterprise  of  the 
day,  it  cannot  be  allowed  to  evade  the  payment  by 
parading  some  obsolete  judicial  decision  that  a  bond, 
for  some  technical  reason,  cannot  be  made  payable  to 
bearer.  That  these  securities  are  treated  as  nego- 
tiable by  the  usages  of  the  whole  civilized  world,  and 
have  received  the  sanction  of  judicial  recognition,  not 
only  in  this  court,  but  in  nearly  every  state  of  the 
union,  is  well  known  and  admitted." 

Since  it  is  admitted  that  these  bonds  have  the  char- 
acteristics of  negotiability,  a  purchaser  in  good  faith 
and  for  value,  in  the  usual  course  of  business,  is  not 
affected  by  any  irregularity  in  the  original  issuing  of 
the  bonds,  or  any  misapplication  of  them  by  the  imme- 
diate transferee  of  which  the  purchaser  had  no  notice. 
This  rule  prevails  also  in  those  jurisdictions  where 
a  mortgage  is  said  not  to  be  incidental  to  a  note,  and 
where,  therefore,  the  purchaser  of  a  negotiable  note, 
secured  by  a  mortgage,  takes  it  subject  to  all  the  de- 
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f enses  which  existed  in  favor  of  the  mortgagor  against 
the  mortgagee.  The  distinction  is  made  on  the  ground 
that  bonds  are  thrown  upon  the  public  market  to  cir- 
culate as  money,  and  to  be  used  as  securities  for  per- 
manent investments.  Therefore,  a  mortgage,  in  all 
states,  is  incidental  to  the  bond  issue. 

The  holder  of  a  negotiable  note  is  presumed  to  be  the 
rightful  holder  and  the  burden  is  not  upon  him  to  show 
how  any  previous  holder  obtained  it.  Thus,  a  pur- 
chaser in  good  faith  from  a  thief  is  protected.  In 
the  same  way,  one  who  has  purchased  bonds  from 
other  than  the  corporation,  is  protected,  although  they 
were  issued  in  violation  of  charter  restrictions.  Thus, 
where  bonds  are  sold  by  a  company  at  less  than  par, 
when  the  charter  provided  that  this  could  not  be  done, 
the  first  buyer  has  no  protection,  but  a  bona  fide  pur- 
chaser from  him  is  protected.  The  fact  that  nego- 
tiable coupons,  attached  to  a  bond,  are  past  due  and 
unpaid,  does  not  alone  destroy  the  bond's  negotia- 
bility. 

**To  hold  otherwise,'*  said  Justice  Fields,  speaking 
for  the  Supreme  Court  of  the  United  States,  **  would 
throw  discredit  upon  a  large  class  of  securities  issued 
by  municipal  and  private  corporations,  having  years 
to  run,  with  interest  payable  annually  or  semi- 
annually. Temporary  financial  pressure,  falling  off 
of  expected  revenue  or  income,  and  many  other  causes, 
having  no  connection  with  the  original  validity  of 
such  instruments,  have,  heretofore,  in  many  instances 
prevented  a  punctual  payment  of  other  installments  of 
interest  on  them  as  it  matured,  and  similar  causes  may 
be  expected  to  prevent  a  punctual  payment  of  interest 
in  many  instances  thereafter.     To  hold  that  a  failure 
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to  meet  the  interest  as  it  matures,  renders  them, 
though  they  may  have  years  to  run,  and  all  subse- 
quent coupons,  dishonored  paper,  subject  to  all  de- 
fenses, good  against  the  original  holders,  would  greatly 
impair  the  currency  and  credit  of  such  securities,  and 
correspondingly  diminish  their  value.*' 

As  in  the  case  of  negotiable  paper,  however,  the 
bonds  must  have  all  the  characteristics  of  negotia- 
bility as  to  certainty  of  time,  certainty  of  payment, 
payment  in  money  and  words  of  negotiability.  Thus, 
the  negotiability  of  bonds  may  be  destroyed  by  stipu- 
lations rendering  payment  subject  to  contingencies,  as 
when  the  majority  holders  of  like  bonds  may  change, 
alter,  or  postpone,  from  time  to  time,  the  payment 
of  the  principal  sum.  In  the  same  way,  where  bonds 
were  made  payable  to  a  person  named,  **or  assignees" 
and  not  '*or  bearer,'*  they  were  merely  assignable  and 
not  negotiable,  and  the  holder  could  maintain  an  action 
in  his  o\Mi  name  only  by  a  statement  in  writing  to  that 
effect  by  the  last  previous  holder. 

Also,  if  fraud  or  illegality  exists  at  the  very  making 
of  the  bonds  which  acts  against  their  validity,  these 
may  be  shown  against  a  bona  fide  purchaser.  Thus, 
where  a  corporation  officer's  name  is  forged  to  a  bond, 
or  it  is  issued  without  the  proper  authority,  it  is,  in 
fact,  not  a  bond,  and  a  bona  fide  purchaser  is  not  pro- 
tected. If  the  certificate  of  the  trustee  is  necessary 
to  the  validity  of  a  bond,  and  the  bond  is  stolen  with- 
out such  certificate,  if  this  is  forged,  and  later  the  bond 
is  sold  to  a  bona  fide  purchaser,  he  is  not  protected. 
And  it  has  been  held  that  the  failure  of  a  corporation, 
whose  incomplete  bonds  were  stolen,  to  notify  the 
public  that  they  have  been  stolen,  does  not  constitute 
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such  negligence  as  would  make  the  company  liable. 

In  the  Story  Case,  the  bonds  were  actually  issued  by 
the  company,  but  they  did  not  have  the  authority  of  the 
trustees.  The  mortgage  security,  therefore,  has  not 
been  properly  executed,  and  the  bonds  are  an  unse- 
cured claim  against  the  company.  The  bondholders 
can  have  payment  only  on  a  pro  rata  basis  with  the 
other  general  creditors  of  the  company.  They  share, 
however,  not  on  the  basis  of  money  paid  for  the 
bonds,  but  on  the  face  of  the  bonds.  Therefore,  the 
estate  has  an  unsecured  claim  for  $20,000. 


D.    Foreclosure  and  Re-organization 
STO£Y  CASE 

The  Vicksburg,  Shreveport,  and  Texas  Railway 
Company  issued  bonds  to  the  amount  of  $761,000,  and 
secured  them  by  a  mortgage  upon  its  railroad  and 
franchise  and  personal  property,  together  with  more 
than  400,000  acres  of  land.  On  the  twenty-third  of 
December,  Jackson  Sudeling,  a  holder  of  forty  of  the 
mortgage  bonds,  upon  which  interest  coupons  to  the 
amount  of  $7,200  were  due  and  unpaid,  obtained  from 
a  judge  of  a  court  in  the  State  of  Louisiana  an  exparte 
order  of  sale ;  that  is,  the  railroad  was  not  represented 
when  the  order  was  secured.  The  bondholder's  peti- 
tion did  not  disclose  the  name  of  any  other  bondholder, 
and  no  notice  to  the  other  bondholders,  the  most  of 
whom  resided  in  other  states,  was  asked  for,  or  given. 
But  this  was  all  carefully  done,  in  accordance  with 
proper  legal  procedure.  The  sale  was  fixed  for  "the 
earliest  possible  day  permitted  by  the  statute,  Feb- 
ruary third,  of  the  year  following.  The  sheriff  prop- 
erly advertised  the  sale,  but  only  in  one  newspaper, 
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published  in  the  town  of  Monroe,  and  also  posted  a 
copy  of  the  advertisement  on  the  local  Baptist  church 
door,  and  at  the  door  of  his  ofl&ce.    By  a  law  of  the 
state,  the  property  seized,  was  required  to  be  ap- 
praised, and  could  not  be  sold  for  less  than  two-thirds 
of  its  appraised  value.    It  consisted  of  a  railroad  about 
190  miles  in  length,  with  numerous  stations,  buildings, 
warehouses,  depots,  and  depot  grounds,  cars,  locomo- 
tive engines,  wagons,  machinery,  utensils,  bills  receiv- 
able to  the  amount  of  more  than  $40,000,  unpaid  stock 
subscriptions  exceeding  $320,000,  together  with  the 
franchise  of  the  company.    The  appraisers  met  to  ap- 
praise this  property  only  on  the  day  of  sale,  but  there 
could  be  no  legal  objections  to  this,  since  it  was  in 
accordance  with  Louisiana  procedure.    The  appraisers 
were  appointed  by  Ludeling,  and  by  the  acting  pres- 
ident of  the  road,  upon  whom  proper  service  had  been 
made,  so  that  the  company  was  considered  as  within 
the  jurisdiction  of  the  court.    The  entire  property  was 
appraised  at  $75,000,  and  the  sale  proceeded.     The 
sheriff,  however,  exacted  an  onerous  condition  that 
the  purchaser  should  pay  cash  to  meet  the  interest 
coupons  then  due,  and  should  give  security  for  the 
credit  portion  of  the  bid,  which  should  cover  all  other 
interest  which  might,  in  the  future,  become  due  on  the 
bonds.     The  property  was  bid  to  $550,000,  and  then 
was  struck  off  to  the  highest  bidder,  but  the  bidder 
failed  to  pay  at  once  the  interest  coupons  then  due, 
and  presented.     Thereupon,  the  sheriff  declared  the 
sale  void,  and  put  the  property  in  its  entirety  under 
the  hammer  for  a  new  sale.    Ludeling  and  several 
directors  and  officers,  thereupon,  became  the  success- 
ful bidders,  paying  $50,000  cash  for  the  property. 
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After  the  sale,  they  entered  into  possession  of  the 
property,  and  organized  a  new  corporation  to  conduct 
the  business  of  the  road.  The  other  bondholders,  who 
resided  principally  in  other  cities,  then  brought  a  bill 
in  equity  to  set  aside  the  sale.  The  purchasers 
defended  on  the  ground  that  the  sale  was  conducted 
in  accordance  with  the  law.    What  shall  the  court  do  f 

RULING  OOUEI  CASE 

Investment  Registry,  Limited,  vs.  Chicago  and  Mil- 
waukee Electric  Railroad  Company,  Volume  129 
United  States  Circuit  Court  of  Appeals  Reports,  Page 
130 ;  Volume  212  Federal  Reporter,  Page  594. 

This  action  started  with  a  creditor's  bill,  brought  by 
the  Investment  Registry,  Limited,  to  have  a  receiver 
appointed  to  take  charge  of  the  property  of  the  defend- 
ant, the  Chicago  and  Milwaukee  Electric  Railroad 
Company,  and  to  apply  the  revenues  of  the  line  to 
the  payment  of  the  debts  of  the  company.  The 
receiver,  having  been  appointed,  was  ordered  by  the 
court  to  sell  the  entire  property  of  the  company,  for 
it  had  been  demonstrated  that  the  operation  of  the 
road  by  the  receiver  was  causing  a  deficit  instead  of  a 
profit.  The  property  had  previously  been  encumbered 
by  the  company  by  a  trust  deed,  securing  an  issue  of 
$4,000,000  worth  of  bonds.  It  could,  therefore,  be  sold 
by  the  receiver,  only  subject  to  the  rights  of  the  bond- 
holders and  the  lien  of  the  trust  deed.  The  OA\mers 
of  all  the  bonds  except  about  $160,000  worth,  combined 
for  the  protection  of  their  interests,  and  selected  a 
committee  to  act  for  them  at  the  sale.  A  plan  was 
worked  out,  whereby  the  road  was  to  be  purchased 
and  re-organized.  At  the  sale,  the  only  bid  made  was 
that  of  the  committee  of  the  bondholders,  called  the 
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Re-organization  Committee,  which  was  for  $1,650,000. 
Upon  objection  being  made  by  some  of  the  bondholders, 
who  had  not  participated  in  the  selection  of  the  com- 
mittee, the  trial  court  decided  that  the  bid  was  inade- 
quate, that  the  property  was  reasonably  worth  about 
$4,500,000,  and  that  the  absence  of  other  bids  was 
caused  by  the  action  of  the  Re-organization  Committee 
in  suppressing  other  bids,  and  in  buying  off  or  collud- 
ing with  other  possible  purchasers.  The  court  refused 
to  complete  the  sale  at  the  amount  bid,  because  of  those 
conditions,  and  directed  that  a  new  sale  be  held.  From 
this  order,  the  Re-organization  Committee  appealed. 
The  action  of  the  trial  court  was  upheld  by  the  Cir- 
cuit Court  of  Appeals.  The  situation  was  explained 
and  the  considerations  applicable  to  such  a  case  were 
discussed  in  a  learned  opinion  by  Mr.  Justice  Baker. 
He  said:  *'At  execution  sales  and  at  foreclosure  sales 
of  ordinary  farms  or  town  lots,  the  general  public  may, 
in  fact,  be  interested  as  intending  bidders,  because  of 
their  separate  financial  ability  to  purchase.  But  in 
modern  times,  when  vast  railroad  and  industrial  enter- 
prises are  financed  by  selling  millions  of  bonds,  pay- 
able to  bearer,  through  the  world's  exchanges,  a 
different  class  of  sales  has  appeared.  Courts  have 
had  to  recognize  that  separate  individual  ability  is  not 
equal  to  the  purchase  and  rehabilitation  of  a  broken 
down  railroad.  *  Re-organization'  has  become  familiar. 
This  means,  usually,  that  the  equity  of  the  stock- 
holders, if  any  ever  existed  in  actual  value,  has  van- 
ished through  business  losses;  that  the  property  vir- 
tually belongs  in  equity  to  the  bondholders ;  and  that, 
if  the  bondholders  will  combine  for  the  mutual  pro- 
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tection  of  their  interest,  they  will  have  a  practical 
monopoly  of  the  bidding.  This  last  is  so  because,  if 
all  the  bondholders  are  in  the  combination,  whatever 
they  bid  at  the  sale,  up  to  the  full  amount  of  the  bonded 
indebtedness,  will  at  once  be  paid  back  to  them  in  dis- 
charge of  their  bonds,  and,  therefore,  it  is  utterly 
inmiaterial  to  them  whether  they  bid  the  full  amount 
of  the  decree  or  a  sum  that  will  pay  only  one  cent 
on  the  dollar  of  the  bonds.  By  creating  that  master- 
ful situation,  they  can  force  any  outside  combination 
to  offer  the  full  amount  of  the  decree,  without  danger 
or  expense  to  themselves.  Most  commonly,  the  con- 
troversies over  these  sales  arise  from  the  fact  that 
some  of  the  bondholders  are  not  included  in  the  organ- 
ization and  do  not  participate  in  the  plan.  When  such 
a  controversy  is  on,  the  court  not  only  has  the  right, 
but  owes  the  duty  of  being  vigilant  to  see,  on  the  one 
hand,  that  the  majority  does  not  use  its  power,  unique 
in  sales  of  this  class,  to  oppress  a  helpless  minority, 
and,  on  the  other,  that  a  dissentee  be  not  permitted  to 
oppose  the  re-organization  merely  to  secure  an  extor- 
tionate price  for  his  bonds.  The  solitary  and  distant 
bondholder  must  accept  the  organization  plan  or  let 
it  alone,  as  it  is  written.  The  committee,  realizing  the 
equality  of  all  bondholders,  usually  offers  a  plan  that 
will  give  these  common  owners  of  the  mortgage  ben- 
efits through  the  foreclosure,  usually  becomes  nothing 
but  the  agency  through  which  the  bondholders  act  for 
their  mutual  protection.  In  such  a  re-organization,  if 
a  bondholder  does  not  come  through  the  foreclosure  as 
well  off  as  any  other  bondholder,  it  is  his  own  fault. 
If  he  objects  to  the  sale  on  the  ground  that  the  Re- 
organization Committee's  bid  is  inadequate,  and  less 
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than  fair  value,  the  answer  is  that  his  co-owners  of  the 
common  mortgage  and  of  the  common  decree  offer  him 
the  opportunity  to  share  equally  with  them  in  the  ben- 
efits of  the  purchase.  No  matter  what  the  plan,  it  does 
not  matter  whether  the  committee  bids  much  or  little, 
if  all  the  bondholders  are  in.  But  here  some  $160,000 
of  bonds  were  not  represented  by  the  Re-organization 
Committee.  The  committee  was  not  a  mere  agency  for 
all  the  bondholders.  It  was  authorized  to  buy  bonds, 
to  take  up  subordinate  claims,  and  to  do  anything  and 
everything  it  saw  fit  to  do.  Preferential  treatment  of 
some  of  the  bondholders  was  accorded  in  many  ways. 
The  property,  which  in  equity  belonged  to  all  the  bond- 
holders, would  be,  in  the  hands  of  the  Re-organization 
Committee,  loaded  down  with  premiums,  bonuses,  ser- 
vices, expenses,  etc.,  as  a  result  of  the  contracts  entered 
into  by  the  committee.  The  temptation  to  use  the 
monopoly  of  bidding  for  the  purpose  of  recouping  par- 
tially the  outside  expenses  and  losses  of  the  majority 
at  the  expense  of  the  minority,  seems  to  have  been  too 
strong.  Our  conclusion  is  that  the  court  was  war- 
ranted in  refusing  to  confirm  the  sale. ' ' 

EULINa  LAW 

Story  Case  Answer 
On  the  failure  of  a  corporation  to  pay  its  obli- 
gations to  bondholders,  they  usually  have  their  remedy 
by  the  regular  method  of  foreclosure  under  the  mort- 
gage, called  the  trust  deed.  The  trust  deed  may  pro- 
vide that  the  entire  mortgage  loan  shall  become  due, 
if  there  is  default  in  the  interest  payment,  and  subject 
the  property  to  a  sale  to  cover  the  debt.  If  the  mort- 
gage does  not  contain  this  stipulation,  and  a  sale  of 
only  a  very  small  portion  of  the  property  is  sufficient 
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to  satisfy  the  payment,  the  courts  will,  nevertheless, 
frequently  consider  a  sale  of  the  entire  property  as 
the  only  practical  way  to  handle  the  situation,  since 
the  franchise  and  property  are  so  intermingled,  and 
the  benefit  to  the  public  depends  upon  the  operation 
of  the  property  and  equipment  as  an  entirety. 

A  single  bondholder,  imless  curtailed  by  the  terms 
of  the  trust  deed,  may  maintain  a  bill  in  equity  to  fore- 
close a  mortgage.  Ordinarily,  the  trust  deed  provides 
that  the  bondholders  can  act  in  this  regard  only  when 
the  trustees  are  not  true  to  their  trust  and  refuse  or 
neglect  to  act  for  the  benefit  of  the  bondholders.  If 
one  bondholder  acts  in  his  own  name,  he  brings  the 
action,  not  only  for  himself,  but  for  the  benefit  of  all 
other  bondholders. 

It  has  been  held  in  Massachusetts,  Iowa,  and  the 
United  States  Courts,  that  a  single  bondholder  may 
insist  upon  a  foreclosure,  although  the  mortgage  pro- 
vides for  a  sale  by  trustees  upon  request  of  the 
majority  of  the  bondholders.  This  point  is  illustrated 
by  the  case  of  Alexander  vs.  Central  Railroad  of  Iowa, 
before  the  United  States  Court,  reported  in  Jones  on 
Corporate  Bonds  and  Mortgages.  This  company  had 
executed  a  mortgage  containing  the  following  pro- 
vision: **and  it  is  agreed,  in  case  of  default  of  the 
payment  of  the  interest,  that  the  trustee  is  expressly 
authorized  and  empowered  upon  the  request,  in  writ- 
ing, of  a  majority  of  the  owners  or  holders  of  said 
bonds,  to  enter  into  and  upon,  and  to  take  actual  pos- 
session of  all  the  mortgaged  property,  and  to  sell 
them."  It  will  be  noticed  here  that  the  trust  deed  pro- 
vided for  a  method  other  than  foreclosure  on  the  mort- 
gage; that  is,  actual  possession  by  the  trustees,  and 
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sale  by  them.  When  a  single  bondholder,  nevertheless, 
brought  a  foreclosure  proceedings  to  collect  the  interest 
due  him,  the  court  permitted  the  action,  on  the  ground 
that  the  trustee's  right  to  take  possession  of  the  prop- 
erty, and  to  sell  it  after  notice,  when  requested  to  do 
so  by  a  majority  of  the  bondholders,  was  merely  an 
additional  or  cumulative  right,  and  did  not  take  away 
the  Common  Law  right  of  one  bondholder  to  start  fore- 
closure to  collect  what  was  due  him.  The  court 
intimated  that  this  could  be  denied  him  only  by  an 
express  stipulation  in  the  trust  deed.  The  foreclosure, 
however,  was  limited  to  a  sale  of  sufficient  property  to 
cover  the  overdue  interest.  After  individual  bond- 
holders have  asked  for  a  foreclosure  in  their  own 
names,  in  behalf  of  themselves  and  the  other  bond- 
holders, the  trustees  may  usually  petition  that  the  pro- 
ceedings be  altered  to  make  them  the  complainants, 
and  this  will  be  permitted,  unless  it  is  evident  that  they 
have  interests  antagonistic  to  those  of  the  bondholders, 
and  will  not  act  in  good  faith. 

A  sale  of  the  property  made  under  foreclosure,  must 
be  in  accordance  with  the  procedure  of  the  jurisdiction 
in  which  it  was  held,  and  it  must  be  absolutely  without 
taint  of  fraud,  and  above  board,  throughout.  If  this 
is  not  true,  other  creditors  of  the  corporation,  its 
stockholders  or  other  bondholders,  may  bring  an  action 
to  set  aside  the  sale.  A  single  stockholder  may  main- 
tain a  bill  in  equity  in  behalf  of  the  corporation  to  set 
aside  the  sale  upon  refusal  of  the  corporation  or  the 
other  stockholders  to  aid  him.  But  this  must  be  done 
by  the  stockholder,  or  other  party  in  interest,  without 
undue  delay.  For  instance,  the  dissatisfied  stockholder, 
or  bondholder,  or  creditor,  cannot  wait  until  the  pur- 


136      PUBLIC  SERVICE  CORPORATIONS 

chasers,  by  improving  the  property,  have  made  it  valu- 
able. It  has  been  held  that  the  failure  of  stockholders  to 
object,  within  a  year  and  a  half,  when  they  had  knowl- 
edge of  the  facts,  was  sufficient  to  deny  them  relief  in 
equity.  A  fair,  public  sale,  which  is  above  board  and  in 
accordance  with  the  statutory  and  mortgage  provision, 
cannot  be  set  aside  merely  because  directors  or  others 
closely  associated  with  the  corporation,  have  bought 
the  property.  But  where  there  is  the  taint  of  fraud, 
and  evidence  that  the  property  has  been  sold  at  a 
grossly  inadequate  price,  and  profit  has  been  made  at 
the  expense  of  the  other  claimants,  the  courts  will  set 
aside  the  sale  as  fraudulent. 

The  Story  Case  was  taken  from  the  Vicksburg, 
Shreveport  and  Texas  Railroad  Company  case,  as 
outlined  in  Jones  on  Corporation  Mortgages,  Volume 
1,  Page  735.  The  Supreme  Court  of  the  United  States 
held  that  the  property  was  sacrificed  by  means  of  un- 
lawful and  widespread  combination,  and  that  the 
parties  thereto  were  guilty  of  an  inexcusable  violation 
of  confidence.  The  court  set  the  sale  aside  as  a  fraudu- 
lent transaction. 


E.    Appointment  of  a  Receiver 

8T0BT  CASE 

The  St.  Louis  and  Iron  Mountain  Railroad  was 
organized  as  a  consolidation  of  several  other  com- 
panies, which  had  built  practically  the  entire  road 
before  the  new  company  was  organized.  Each  of  the 
four  companies  which  became  so  consolidated,  was 
already  mortgaged.  Therefore,  the  new  corporation 
executed  a  mortgage  to  cover  its  property,  income, 
and  franchise  for  $28,000,000,  for  the  purpose  of  taking 
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up  the  old  mortgages,  and  to  finance  the  completion  of 
the  road.  The  Union  Trust  Company  was  made  the 
trustee.  This  was  in  the  year  1874.  The  mortgage 
trust  deed  contained  all  the  usual  stringent  covenants 
of  a  railroad  mortgage ;  among  others,  an  authority  to 
the  trustee  to  take  possession  of  the  mortgaged  prop- 
erty, which  included  the  income  of  the  road,  upon 
failure  to  pay  any  installment  of  interest  when  it  fell 
due,  and,  after  three  months  of  continued  default  in 
such  payment,  to  advertise  and  sell  the  whole  property, 
rights,  and  franchises  of  the  company. 

The  business  of  the  company  prospered,  but  not  suf- 
ficiently to  pay  the  interest  on  its  bonded  indebtedness ; 
the  company  fell  behind  in  the  payments,  although  it 
was  evident  that  the  affairs  were  in  a  good  condition, 
and  it  only  required  a  matter  of  a  short  time  for  the 
company  to  be  on  a  paying  basis.  The  facts  showed 
that  the  company  had  completed  its  tracks  into  Texas, 
tapping  rich  fields  in  that  state,  and  presaging  on  relia- 
ble data,  a  tremendous  volume  of  business. 

Baring  Brothers,  bankers,  were  the  principal  bond- 
holders of  the  company,  and  the  Union  Trust  Com- 
pany acted  largely  under  instructions  from  this  bank- 
ing organization.  Baring  Brothers  were  consulted  and 
finally  a  plan  was  agreed  upon  for  paying  part  of  the 
interest,  and  depending  upon  the  leniency  of  the  bond- 
holders to  wait  for  the  balance.  The  officers  of  the 
railroad  company,  however,  were  perfectly  willing,  at 
the  time,  to  borrow  all  the  money  necessary  to  pay  the 
interest  due  bondholders.  This  they  could  do  from  St. 
Louis  banks,  where  the  company's  credit  was  good. 

"Without  any  notice  of  change  of  purpose  on  their 
part.  Baring  Brothers  presented  their  entire  claim  for 
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interest  due  in  April,  1876.  The  company  could  not 
secure  the  money  to  pay  this  huge  interest  payment, 
within  forty-eight  hours  thereafter.  Baring  Brothers, 
acting  through  the  Union  Trust  Company,  demanded 
possession  of  the  property,  under  the  trust  deed.  This 
was  refused  by  the  officers  of  the  company,  and  the 
trust  company,  therefore,  brought  this  petition  for  a 
receiver  of  the  road.  The  railroad  officers  showed  in 
court  that  the  railroad  was  yielding  more  than  the 
interest  on  its  bonds;  that  prior  to  the  unreasonable 
and  unexpected  attack  of  Baring  Brothers,  its  credit 
was  so  good  as  to  enable  it  to  carry  its  burden  without 
serious  difficulty,  until  the  income  would  be  ample  to 
pay  the  interest,  its  floating  debt,  and  current  ex- 
penses ;  that  the  road  was  just  on  the  point  of  reaping 
the  benefit  of  its  completed  connections  with  other 
roads,  east  and  west.  The  company  maintained  that 
no  grounds  for  a  receivership  existed. 

It  was  insisted  on  behalf  of  Baring  Brothers,  acting' 
through  the  Union  Trust  Company,  that  the  failure  to 
pay  the  interest,  and  to  deliver  possession  of  the  road 
on  demand,  left  no  discretion  in  the  court  to  refuse  to 
place  the  road  in  the  hands  of  a  receiver ;  that,  because 
the  income  of  the  road  was  pledged  for  the  payment 
of  bonds,  and  the  trustees  were  authorized,  on  failure 
to  pay  installment  of  interest,  to  take  possession,  the 
court  was  required  as  a  matter  of  law,  without  regard 
to  the  resources  of  the  company,  and  without  reference 
to  any  showing  of  danger  of  ultimate  loss  to  the  bond- 
holders to  take  possession  of  the  property  of  the  com- 
pany.   What  should  the  court  do  I 

EUIiING  COUET  CASE 

Bill  and  Bondholders  vs.  New  Albany  Railroad  Com- 
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pany,  Volume  2  Bissell,  United  States  Reports,  Page 
390. 

This  was  a  petition  for  an  accounting  and  the 
appointment  of  a  receiver  by  bondholders  and  stock- 
holders. 

Williamson  was  the  trustee  of  the  New  Albany  Rail- 
road Company  by  a  trust  deed,  covering  $5,000,000  in 
bonds,  and  giving  him  the  power  to  foreclose  for  non- 
payment of  interest.  Early  in  the  history  of  the  road, 
it  failed  to  pay  its  interest  indebtedness,  and  a  bill  for 
a  receiver  was  asked  for,  but  denied  by  the  court  on  the 
ground  that  the  remedy  of  the  bondholders  was  ade- 
quate in  their  power  through  the  trustee  to  foreclose. 
With  the  aid  of  the  court,  however,  a  basis  of  settle- 
ment was  agreed  upon  between  three-fourths  of  the 
bondholders,  stockholders,  and  creditors,  with  the 
understanding  that  the  settlement  should  be  effective 
when  they  all  agreed  to  it.  Some  of  the  stipulations 
of  the  settlement  were  that  the  time  of  payment 
of  a  portion  of  the  bonds  was  to  be  extended ;  certain 
of  the  bonds  were  to  be  converted  into  stock ;  certain 
stockholders  might  surrender  their  stock  and  receive 
a  percentage  of  new  stock,  and  a  new  organization  of 
the  company  was  provided  for,  together  with  an  issue 
of  short  time  notes  to  pay  $200,000  in  pressing  claims. 

The  road,  however,  did  not  prosper.  Certain  credit- 
ors secured  judgments,  and,  as  judgment  creditors, 
attempted  to  secure  a  receiver  for  the  road  in  the  state 
courts,  but  were  forestalled  for  the  time  being  because 
of  the  proceedings  in  the  United  States  Courts. 

Following  this,  Williamson,  without  notice  to  or  per- 
mission of  the  United  States  Court,  which  still  had 
jurisdiction  of  the  original  case,  filed  a  bill  in  the  court 
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of  White  County,  Indiana,  to  foreclose  the  same  mort- 
gages which  were  the  subject  of  the  bill  filed  in  the 
United  States  Court.  The  court  of  White  County- 
appointed  a  receiver,  and  authorized  him  to  take  pos- 
session. The  receiver  did  take  possession,  and  under 
order  of  the  court,  sold  the  property  at  foreclosure 
to  certain  bondholders,  who  were  in  league  with 
Williamson,  for  $100,000.  The  sheriff  of  Wliite 
County,  in  obedience  to  an  order  of  the  court  of  that 
county,  executed  a  sheriff's  deed  for  the  entire  railroad 
and  all  its  appurtenances.  Following  these  proceed- 
ings, the  present  bill  was  filed  in  the  United  States 
Court,  asking  for  a  receiver  to  be  appointed  to  wind 
up  the  affairs  of  the  company  for  the  benefit  of  all 
parties  interested. 

Justice  Drummond  rendered  the  opinion  of  the 
court :  ''Whether  a  receiver  be  appointed  is  a  question 
often  attended  with  diflSculty,  and  to  answer  it  prop- 
erly is  one  of  the  most  embarrassing  duties  a  court  of 
chancery  has  to  perform.  The  difficulty  is  increased 
under  a  decree  of  a  state  court ;  but  it  would  seem  to 
follow  that  this  United  States  Court  has  not  lost  con- 
trol of  the  subject  matter  of  the  suit,  and  that  the 
interference  of  the  state  court  in  dealing  with  and  dis- 
posing of  the  property  at  the  time  within  the  juris- 
diction of  this  court,  was  unauthorized.  The  only 
inquiry,  therefore,  is  whether  there  is  any  necessity 
for  the  appointment  of  a  receiver  while  the  court  is 
settling  the  rights  of  the  parties.  The  company  is 
insolvent,  the  former  trustee  is  dead,  having  made  no 
reports  to  this  court  of  the  manner  in  which  he  per- 
formed in  trust,  the  present  trustee  was  party  to  the 
action  in  the  state  court,  and  is  acting  hostile  to  the 
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decree  of  this  court.  It  would  appear  to  be  impossible 
to  give  any  relief  to  the  bondholders,  unless  the  court 
shall  take  control  and  possession  of  the  property."  It 
was  ordered,  therefore,  that  a  receiver  be  appointed. 

EUIiINO  LAW 
Story  Case  Answer 

Whenever  a  railroad  company  or  other  public  ser- 
vice company  fails  to  pay  its  obligations,  and  the  right 
on  the  part  of  bondholders  and  other  mortgagees, 
exists  to  take  possession  of  the  road  and  sell  it  through 
the  agency  of  the  trustee,  or  the  right  to  foreclose  and 
sell  exists,  these  methods  could  readily  be  followed, 
if  it  were  not  that  usually  many  other  parties  are 
interested  and  have  legal  rights. 

First,  there  is  the  public;  its  welfare  must  be  con- 
sidered, which  may  require  that  the  road  shall  never 
cease  a  day  in  its  operations.  Then,  there  are  the 
stockholders,  unsecured  creditors,  and  perhaps  other 
lien  holders ;  as,  for  instance,  second  or  third  mortga- 
gees, where  liens  are  effective  only  after  the  first 
mortgage  is  satisfied.  It  is  apparent  that  a  mere  fore- 
closure proceeding,  which  has  for  its  object  the  satis- 
fying of  debts,  owing  to  those  who  bring  the  action, 
will  not  take  care  of  all  the  people  interested.  There- 
fore, the  institution  known  as  *Hhe  receiver"  has  been 
created  by  the  courts,  and  is  extensively  used  in  the 
United  States.  The  receiver  is  an  officer  of  the  court, 
who  is  given  absolute  possession  of  certain  property 
for  the  purpose  of  protecting  and  satisfying  the  in- 
terests and  claims  of  all  who  may  have  legal  rights 
against  the  property.  He  is  given  power  to  conduct  the 
business  and  incur  indebtedness  to  cover  running  ex- 
penses which  have  priority  over  the  first  mortgage. 
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The  appointment  of  a  receiver  is  not,  however,  a 
matter  of  right  on  the  part  of  any  one,  but  rests  in 
the  sound  discretion  of  the  court,  and  although  in  this 
country  it  has  been  exercised  with  great  freedom,  it 
nevertheless,  is  a  power  exercised  sparingly  and  with 
caution.  Upon  the  application  for  a  receiver  by  mort- 
gage creditors,  it  is  generally  necessary  to  show  some- 
thing more  than  the  fact  that  a  default  has  occurred 
in  the  payment  of  interest.  Ordinarily,  it  must  be 
shown  that  the  debtor  is  insolvent ;  that  the  mortgage 
creditors  are  in  danger  of  suffering  irreparable  loss, 
and  that  the  entire  matter  is  in  a  complicated  situation, 
requiring  the  consideration  of  conflicting  claims  and 
rights.  A  creditor  who  has  reduced  his  claim  to  judg- 
ment, and  cannot  have  it  satisfied,  may  petition  for  a 
receiver,  and  a  receiver  will  be  appointed  where  the 
conditions  essential  to  such  proceedings  exist. 

The  Story  Case  is  based  upon  the  facts  in  the  Union 
Trust  Company  vs.  St.  Louis,  Iron  Mountain  and 
Southern  Railway,  Volume  4  Dillon,  United  States  Re- 
ports, Page  114;  the  court  admitted  the  right  of  the 
complainants  to  foreclose  their  mortgage,  but  declared 
that  the  facts  established  in  the  case  did  not  show 
danger  of  ultimate  loss  to  the  bondholders  by  permit- 
ting the  property  to  remain  in  possession  of  the  own- 
ers, and  it,  therefore,  refused  to  take  possession  of  the 
property  through  a  receiver. 


V.    VALUATION  OF  PUBLIC  SERVICE 

CORPORATIONS 

A.     Distinction  Between  Valuation  for  Rate  and  Purchase 

Purposes 
STOET  CASE 

The  public  service  commission  of  the  State  of  New 
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York  fixed  the  rate  of  charging  for  electricity  by  the 
Cataract  Power  Company  to  its  consumers.  In  doing 
this,  it  determined  the  value  of  the  company's  prop- 
erty. The  attorneys  for  the  company  demanded  that 
the  commission  consider  the  earning  power  of  the 
plant.  The  attorneys  for  the  people  contended  that 
the  question  in  determining  the  value  is  not  how  much 
has  been  or  can  be  gotten  out  of  the  property,  but  how 
much  has  been  put  into  it.  Which  contention  is  correct  ? 

RULING  COURT  CASE  No.  1 

Public  Service  Gas  Co.  vs.  Board  of  Public  Utility 
Commissioners,  Volume  87  Atlantic  Reporter,  Page 
651 ;  Supreme  Court  of  New  Jersey. 

The  board  of  public  utility  commissioners  of  New 
Jersey  made  an  order  reducing  the  rate  for  gas  sup- 
plied to  the  cities  of  Passaic  and  Patterson,  from  the 
Patterson  works  of  the  Public  Service  Gas  Co.  The 
charge  which  had  been  $1.00  per  1,000  cubic  feet  was 
reduced  to  $.90.  Pursuant  to  the  remedy  given  by  the 
statute  creating  the  commission,  the  gas  company 
brought  this  suit  to  have  the  order  of  the  commission- 
ers set  aside  and  to  have  the  old  rate  re-instated.  Their 
contention  was  that  the  rate  of  $.90  was  too  low  to  be 
a  reasonable  rate,  and  that  the  authority  of  the  board 
of  commissioners  extended  only  to  prohibiting  unrea- 
sonable rates  and  to  fixing  rates  which  should  be  rea- 
sonable. The  rate  had  been  fixed  after  a  valuation 
of  the  property  of  the  gas  company  and  was  designed 
to  permit  a  profit  of  8  per  cent.  It  was  not  denied  that 
this  was  a  reasonable  return,  and  there  was  no  dis- 
agreement about  the  cost  of  operating  the  plant  or  the 
amount  that  would  be  realized  under  the  new  rate,  so 
that  the  amount  of  the  profit  was  not  in  dispute.    But 
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the  gas  company  insisted  that  owing  to  an  erroneous 
computation  of  the  value  of  the  property,  the  propor- 
tion of  profit  would  be  much  less  than  8  per  cent.  The 
objections  made  to  the  method  of  valuation  made  by 
the  commissioners  were  separately  decided  by  the 
court,  in  an  opinion  by  Mr.  Justice  Swayze. 

The  court  said:  **A  rate,  to  be  just  and  reasonable, 
can  never  exceed  the  value  of  the  service  to  the  con- 
sumer, or,  perhaps,  rarely  can  it  equal  this  value.  On 
the  other  hand  it  can  never  be  made  by  compulsion  of 
public  authority  so  low  as  to  amount  to  confiscation. 
A  just  and  reasonable  rate  must  certainly  fall  some- 
where between  two  extremes.  Many  of  the  cases  in 
the  federal  courts  and  in  the  courts  of  our  sister  states 
have  involved  a  determination  of  the  confiscatory 
character  of  the  rate  imder  the  fourteenth  amendment 
or  similar  constitutional  provisions.  "We  are  not  called 
upon  to  deal  with  this  constitutional  question ;  we  have 
only  to  do  with  the  question  submitted  to  our  judg- 
ment by  the  statute  authorizing  the  commissioners  to 
fix  just  and  reasonable  rates.  In  cases  involving  the 
constitutional  question,  the  whole  property  used  in  the 
particular  public  service  and  the  net  return  upon  the 
whole  must  be  considered ;  and  if  the  whole  net  return 
is  a  fair  return  for  whole  property  there  is  no  confisca- 
tion, although  some  individual  rates  may  be  unremun- 
erative. 

*'But  in  this  case,  we  must  find  that  this  particular 
rate  is  just  and  reasonable.  This  is  necessarily  a  ques- 
tion of  business  judgment  rather  than  one  of  legal 
formula,  and  must  be  settled  by  the  good  sense  of  the 
tribunal  it  comes  before.  The  real  test  seems  to  be 
that  it  should  be  as  low  as  possible  and  yet  sufficient 
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to  induce  the  investment  of  capital,  and  its  continuance 
in  the  business.  For  this  the  mere  assurance  that  the 
investment  will  not  be  confiscated,  as  given  in  the  con- 
stitutional guarantee  that  property  shall  not  be  taken 
without  due  process  of  law,  will  not  suffice ;  there  must 
be  some  hope  of  gain  commensurate  with  that  realiz- 
able in  other  business.  In  the  present  case,  in  order 
to  determine  the  value  of  the  investment  and  the  profit 
which  might  fairly  be  expected,  the  commissioners 
imdertook  to  find  the  present  value  of  the  property. 
There  are  difficulties  and  valid  objections  to  any  stan- 
dard, whether  actual  investment,  cost  of  reproduction, 
or  present  value.  We  think  it  enough  to  say  that  the 
great  weight  of  authority  is  in  favor  of  the  standard 
of  present  value.  That  standard  has  the  sanction  of 
the  United  States  Supreme  Court  in  cases  involving 
the  constitutional  question  of  confiscation.  The  con- 
troversy here  turns  mainly  on  the  allowance  for  going 
value  and  the  refusal  to  allow  anything  for  the  value 
of  the  franchise.  We  think  both  on  weight  of  authority 
and  on  reason  there  should  be  an  allowance  for  going 
value.  There  is  interest  on  the  cost  of  the  plant  while 
it  is  in  construction  and  while  a  paying  business  is 
being  built  up,  there  is  the  cost  of  securing  and  retain- 
ing customers  and  of  encouraging  the  greater  use  of 
gas,  the  necessary  loss  attending  experiments  that 
promise  improvement,  and  the  organization  of  a 
great  industry  with  a  view  to  economical  production. 
These  items  constitute  a  going  value  upon  which  the 
company  is  entitled  to  a  return  if  the  individual  rate 
is  to  be  just  and  reasonable.  To  exclude  this  item 
would  deny  any  recompense  for  the  skill  shown  in 
developing  and  conducting  the  business  or  even  for 
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the  value  of  experience,  which  is  proverbially  expen- 
sive. It  is  true,  that  in  condemnation  cases,  where  the 
question  involved  is  that  of  ^'exchange  value"  and  not, 
as  in  rate  cases,  the  question  of  fair  and  reasonable 
value  of  the  investment,  the  basis  of  valuation  may 
well  be  different  and  may  even  more  properly  include 
going  value.  To  a  purchaser,  the  assurance  of  an  im- 
mediate return  is  worth  paying  for,  and  the  probability 
that  existing  rates  will  continue  enters  into  and  affects 
the  value.  In  a  rate  case,  the  question  is  to  what 
extent  an  existing  rate  may  be  lowered.  But  we  think 
an  assembled  and  united  plant  may  be  greater  in  value 
than  the  separate  parts,  and  the  getting  together  of 
property  may  create  a  real  value  which  may  fairly  be 
allowed  for  in  what  is  called  going  value.  Another 
important  point  of  controversy  is  with  reference  to 
the  allowance  for  the  value  of  the  special  franchises. 
That  they  are  property  is  well  settled,  and  they  would 
undoubtedly  have  considerable  influence  in  determin- 
ing an  exchange  value  for  the  business.  They  are, 
however,  property  of  a  peculiar  kind,  qualified  by  the 
right  of  the  state  to  fix  rates.  Where  the  rate  is  fixed, 
and  the  franchise  is  exclusive,  the  value  of  the  fran- 
chise may  be  calculated  upon  the  assumption  of  that 
rate.  But  where,  as  in  this  case,  the  rate  is  to  be 
changed,  there  is  no  stable  basis  upon  which  to  calcu- 
late the  value  of  the  franchise,  since  that  value  is 
dependent  upon  the  rate.  To  assume  a  value  for  the 
franchise  in  order  to  determine  the  reasonableness  of 
the  rate  is  to  reason  in  a  circle.  Further,  in  the 
absence  of  an  exclusive  right,  the  municipality  might 
at  any  time  supply  itself,  and  the  value  of  the  fran- 
chise would  be  thereby  destroyed.    The  value  of  the 
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privilege  given  to  this  company  might  be  destroyed 
by  a  similar  gift  to  a  new  company  or  to  other  indi- 
viduals ;  and  it  is  obvious,  that  in  considering  invest- 
ing in  the  enterprise  the  newcomers  would  not  be 
required  to  seek  a  return  upon  the  franchise  for  which 
they  were  to  pay  nothing.  It  is  therefore  in  the  power 
of  the  state  to  bring  about  a  supply  through  a  company 
which  would  not  compel  the  public  to  pay  a  profit  upon 
the  franchise  valuation.  This  would  destroy  the  value 
of  the  special  franchise  of  the  existing  company.  These 
considerations  lead  us  to  conclude  that  no  allowance 
should  be  made  for  the  value  of  the  special  franchise 
where  it  is  not  legally  exclusive,  and  where  the  state 
retains  the  power  to  fix  rates.  That  is  the  present 
case." 

The  court  found  that  the  commissioners  had  fairly 
estimated  the  present  value  of  the  plant  of  the  gas 
company,  that  the  allowance  made  for  going  value  was 
adequate,  and  the  franchise  had  properly  been  excluded 
in  the  valuation.  The  rate  fixed  was,  therefore,  just 
and  reasonable,  and  consequently  within  the  authority 
of  the  commissioners.  The  application  of  the  gas  com- 
pany was  refused,  and  the  order  of  the  board  affirmed. 

BULING  COURT  CASE  No.  2 

'  The  Minnesota  Rate  Cases,  Volume  .230  United 
States  Reports,  Page  352. 

The  Railroad  and  Warehouse  Commission  of  the 
State  of  Minnesota,  pursuant  to  an  act  of  the  legis- 
lature directing  a  thorough  investigation  into  the  rail- 
road rates  in  force  in  the  state,  worked  out  and  adopted 
a  schedule  of  rates,  for  both  freight  and  passenger 
traffic,  which  the  railroads  were  ordered  to  put  into 
effect.    Suits  were  started  against  the  members  of  the 
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Commission  and  against  the  railroads  by  the  owners 
of  stock  in  the  different  railroad  companies,  alleging 
that  the  acts  of  the  legislature  and  the  regulation  by 
the  commission  were  unconstitutional  and  void  and 
asking  the  court  to  enjoin  the  railroads  from  adopting 
the  rates  and  the  commission  from  taking  any  steps 
to  enforce  their  adoption.     Two  reasons  were  urged 
against  the  constitutionality  of  the  regulation,  first, 
that  although  these  rates  applied  only  to  shipments 
wholly  within  the  state,  still  their  relation  to  the 
whole  business  of  the  railroad  and  the  necessity  for 
maintaining  an  equality  of  competition  for  places  even 
outside  of  the  state  required  changes  in  the  rates  for 
interstate  business,  with  the  result  that  the  state  com- 
mission was  in  effect  exercising  a  control  over  inter- 
state   commerce   which   was    exclusively   within   the 
domain  of  Congress,  and  second,  that  the  rates  were 
too  low  to  permit  the  railroad  companies  to  earn  a  fair 
profit  upon  their  investment,  so  that  the  property  of 
the  stockholders  was  taken  by  the  public  for  the  public 
use  without  compensation  to  the  owners.    All  the  suits 
of  this  kind  brought  by  the  stockholders  were  appealed 
to  the  Supreme  Court  of  the  United  States,  and  because 
of  the  identity  of  the  questions  involved,  they  were  all 
combined  under  the  title  of  the  Minnesota  Rate  Cases. 
The  opinion  of  the  Supreme  Court,  delivered  by  Mr. 
Justice  Hughes,  declared  that  the  incidental  reaction 
upon  the  interstate   rates  which  would  necessarily 
result  from  the  enforcement  of  the  schedule  of  intra- 
state rates  did  not  make  the  intrastate  regulation  an 
interference  with  interstate  commerce.    It  was  held 
that  the  states,  by  legislature  or  commission,  could  fix 
the  rates  for  shipments  wholly  within  the  limits  of  the 
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state,  without  exceeding  their  constitutional  author- 
ity.   Upon  the  question  of  confiscation,  the  court  said : 
* '  The  inquiry  is  whether  the  State  has  overstepped  the 
constitutional  limit  by  making  the  rates  so  unreason- 
ably low  that  the  carriers  are  deprived  of  their  prop- 
erty without  due  process  of  law  and  denied  the  equal 
protection  of  the  laws.    The  property  of  the  railroad 
corporation  has  been  devoted  to  a  public  use.    But  it 
remains  under  the  constitutional  guaranty  of  the  right 
to  receive  just  compensation  for  the  service  given  to 
the  public.    In  determining  whether  that  right  has  been 
denied,  each  case  must  rest  upon  its  special  facts.    But 
the  general  principles  which  are  applicable  have  been 
set  forth  in  the  decisions.    The  basis  of  calculation  is 
the  **fair  value  of  the  property"  used  for  the  public. 
The  ascertainment  of  that  value  is  not  controlled  by 
artificial  rules,  and  is  not  a  matter  of  formulas,  but 
there  must  be  a  reasonable  judgment  having  its  basis 
in  a  proper  consideration  of  all  relevant  facts.     In 
order  to  ascertain  the  "fair  value,"  the  original  cost 
of  construction,  the  amount  expended  in  permanent 
improvements,  the  amount  and  market  value  of  its 
bonds  and  stock,  the  present  as  compared  with  the 
original  cost  of  construction,  the  probable  earning 
capacity  of  the  property  under  particular  rates  pre- 
scribed by  statute,   and  the  sum  required  to  meet 
operating  expenses,  are  all  matters  for  consideration 
and  are  to  be  given  such  weight  as  may  be  just  and 
right  in  each  case.    Where  the  business  of  the  carrier 
is  both  interstate  and  intrastate,  the  question  whether 
a  scheme  of  maximum  rates  fixed  by  the  State  for 
transportation  within  the  state  affords  a  fair  return, 
must  be  determined  by  considering  separately  the 
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value  of  the  property  employed  in  the  intrastate  busi- 
ness and  the  compensation  allowed  in  that  business 
under  the  rates  prescribed.  The  State  can  not  justify 
unreasonably  low  rates  for  domestic  transportation, 
considered  alone,  upon  the  ground  that  the  carrier  is 
earning  large  profits  on  its  interstate  business,  and,  on 
the  other  hand,  the  carrier  can  not  justify  unreason- 
ably high  rates  on  domestic  business  because  it  finds 
it  necessary  to  meet  in  that  way  losses  on  its  interstate 
business." 

The  court  found  that  in  the  case  of  one  of  the  rail- 
roads, the  rates  were  so  low  that  they  were  confisca- 
tory and  failed  to  yield  to  the  company  a  reasonable 
return,  so  that  they  could  not  be  enforced  by  the  com- 
mission. It  was  found  that  the  other  railroads  had  not 
demonstrated  that  the  rates  were  unreasonable,  and 
they  were  denied  the  injunction  against  the  enforce- 
ment of  the  rates.  The  court  passed  upon  the  follow- 
ing contentions  made  as  to  the  method  of  fixing  a  value 
upon  the  property. 

The  market  value  of  the  stocks  and  bonds  issued  by 
the  companies  was  not  considered  in  fixing  the  value. 
"While  the  securities  represent  the  OAvnership  of  all  the 
property  of  the  railroad,  there  was  included,  in  this 
case,  much  property  which  was  not  used  in  the  ser- 
vice of  transportation  and  should  not  therefore  be 
included  in  that  property  upon  which  the  rates  ought 
to  yield  a  fair  return. 

The  railroads  had  insisted  that  the  valuation  of  the 
lands  and  right  of  way  be  based  upon  the  estimated 
costs  of  newly  reproducing  a  similar  property.  This  es- 
timate covered,  first,  the  market  value  as  real  estate, 
based  upon  the  value  of  surrounding  lands,  second,  the 
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excess  which  the  railroad  company  would  have  to  pay 
in  order  to  secure  contiguous  land,  third,  the  expenses 
of  acquiring  the  land,  in  case  of  a  new  construction, 
such  as  damages  to  structures  and  improvements  exist- 
ing upon  it,  and  other  general  expense  of  the  transfer. 
The  court  held  that  this  method  of  computation  could 
not  be  sustained.  It  could  not  be  assumed  that  the  rail- 
road would  have  to  pay  any  artificial  or  excessive  price 
for  the  land,  since  it  possessed  by  the  power  of  emi- 
nent domain,  the  right  to  take  it  upon  paying  its  fair 
market  value.  To  assume  also  that  the  property  could 
be  bought  at  the  present  time  through  a  settled  com- 
munity raises  an  entirely  speculative  basis  for  its  val- 
uation. The  court  said :  * '  The  uses  of  the  property  in 
the  community  served  by  the  railroad  are  to  a  large 
degree  determined  by  the  existence  of  the  railroad. 
The  values  of  the  property  along  its  line  depend  largely 
upon  its  existence.  The  assumption  of  its  non-exist- 
ence, and  at  the  same  time  that  the  values  that  rest 
upon  it  remain  unchanged,  is  impossible  and  can  not 
be  entertained.  The  cost-of-reproduction  method  is  of 
service  in  ascertaining  the  present  value  of  a  plant 
when  it  is  reasonably  applied,  and  when  the  cost  of 
reproducing  a  property  may  be  ascertained.  But  it 
can  not  be  applied  where  the  results  must  depend  upon 
mere  conjecture."  It  was,  therefore,  held  that  the 
property  of  the  railroad  could  not  be  valued  at  more 
than  the  fair  value  of  land  in  the  vicinity.  It  was  also 
held  that  the  value  was  not  to  be  limited  to  the  amount 
originally  invested.  The  company  is  entitled  to  the 
benefit  of  a  general  increase  in  the  value  of  land  in  the 
community,  and,  on  the  other  hand,  the  public  is  en- 
titled to  a  valuation  that  is  not  inflated  because  of  an 
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originally  reckless  or  extravagant  investment. 

In  so  far  as  the  equipment  of  the  railroad  had  been 
valued  on  the  basis  of  the  cost  of  reproducing  it,  the 
court  held  that  the  value  so  found  would  necessarily 
be  reduced  by  the  estimated  depreciation  of  the  prop- 
erty. The  present  value  is  neither  the  original  cost 
nor  the  cost  of  buying  new  nor  the  selling  value  when 
separated  from  the  road  in  operation,  but  is  repre- 
sented by  the  cost  to  reproduce  less  an  allowance  of 
the  amount  that  the  value  had  been  reduced  by  use, 
that  is,  a  fair  allowance  for  depreciation. 

The  court  further  held  that  the  value  of  the  prop- 
erty used  in  the  business  within  the  state  could  not  be 
found  by  apportionating  the  value  of  the  whole  system 
according  to  the  proportion  which  the  revenue  derived 
from  operation  within  the  state  bore  to  the  total  rev- 
enue. It  was  pointed  out  that  if  the  rates  within  the 
state  were  too  low,  the  earning  would  be  thereby 
diminished  and  the  share  of  the  property  apportioned 
to  the  intrastate  business  would  be  too  low.  By  in- 
creasing the  rate,  the  earnings  would  increase  and  the 
apportionment  of  the  property  would  be  increased, 
although  there  would  be  in  fact  no  greater  use  of  the 
property  than  before.  This  makes  the  test  of  the  rate 
change  with  the  very  change  of  the  rate,  so  that  it  is 
in  no  sense  a  measure  of  the  fairness.  The  court  said : 
*'It  is  necessary  to  find  a  basis  for  the  division  of  the 
total  value  of  the  property  independently  of  the  rev- 
enue or  earnings  basis,  and  this  must  be  found  in  the 
actual  use  that  is  made  of  the  property.  It  is  said  that 
this  is  extremely  difficult ;  it  does  not  appear,  however, 
that  it  is  impossible,  and  since  the  company  has 
assailed  the  constitutionality  of  the  rates,  it  is  bound 
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to  establish  its  case  and  to  present  accurate  data  which 
will  permit  the  court  to  draw  the  right  conclusion.  The 
method  here  adopted  is  not  of  a  character  to  justify 
the  court  in  finding  that  the  rates  were  confiscatory." 


BTTLINQ  LAW 
Story  Case  Answer 

The  valuation  of  public  service  property  is  a  subject 
which  has  only  recently  come  into  prominence.  It  has 
become  of  immense  importance,  with  the  development 
of  public  control  over  public  service  corporations. 
'  Since  the  leading  case  of  Smyth  vs.  Ames,  decided  by 
the  United  States  Supreme  Court  in  1898,  the  question 
of  what  elements  will  be  consideied  by  courts  and  com- 
missions in  determining  ''fair  value''  has  become  the 
critical  problem  in  public  service  regulation.  It  seems 
that  the  principal  test  in  determining  whether  a  rate 
schedule  or  other  regulation  is  illegal  and  confiscatory, 
is  whether  it  permits  the  company  to  earn  a  fair  return 
on  the  *'fair  value"  of  its  property.  The  question  as 
to  what  elements  should  be  included  in  a  valuation  for 
any  specific  purpose,  is  fundamentally  economic.  The 
entire  question  is  still  in  a  development  stage,  and 
many  of  the  points  involved  will  not  receive  final, 
authoritative  determination  for  many  years. 

Valuations  of  the  property  of  the  public  service  cor- 
porations are  made  for  four  general  purposes :  (1)  tax-' 
ation;  (2)  accounting  and  capitalization ;  (3)  purchase 
of  property  by  the  public ;  (4)  rate  making.  A  funda- 
mental question  is  whether  the  identical  valuation  can 
serve  for  all  four  general  purposes.  It  seems  that  this 
is  not  true,  and  valuation  is  meaningless  unless  used 
with  reference  to  some  specific  purpose.    The  courts 
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and  commissions,  in  their  opinion,  recognize  that  val- 
uations may  vary  with  the  purpose.  The  fundamental 
rule  is  to  work  out  each  specific  problem  of  valuation 
with  reference  to  what  is  just  and  reasonable,  having 
in  view  the  specific  purpose  of  the  valuation.  (Whitten 
'* Valuation  Public  Service  Corporations.") 

On  this  point,  the  Committee  of  the  National  Asso- 
ciation of  Railway  Commissioners  reported:  ''Prior 
discussions  of  valuation  both  within  and  outside  of  this 
association  have  usually  maintained  that  valuation 
should  be  the  same  regardless  of  the  purpose  for  which 
the  valuation  is  to  be  used.  How,  for  example,  can  a 
State  commission  recognize  four  different  kinds  of 
value  and  make  one  valuation  lor  municipal  purchase, 
another  for  taxation,  another  for  rate  making,  and  an- 
other for  capitalization?  To  do  so  seems  at  first 
thought  inconsistent.  On  the  other  hand,  a  little  con- 
sideration will  show  that  value  is  meaningless  unless 
made  with  reference  to  some  particular  object.  To  be 
sure,  it  may  happen  that  fair  value  for  one  purpose 
is  the  same  as  fair  value  for  antoher,  but  in  order  to 
determine  what  is  fair  value  for  any  specific  purpose 
it  is  necessary  to  think  out  vdth  reference  to  this  pur- 
pose only,  and  when  we  discuss  the  theory  and  ele- 
ments of  valuation,  it  seems  necessary  we  should  have 
in  mind  a  specific  purpose  that  the  valuation  is  to 
serve.  It  appears  to  us  that  considerable  confusion 
in  the  discussion  of  the  subject  of  valuation  has  arisen 
either  from  lack  of  attention  to  this  fact  or  from  the 
false  assumption  that  value  may  be  ascertained  with- 
out reference  to  purpose. 

Some  of  the  trouble  doubtless  arises  from  a  confu- 
sion of  the  terms  "cost"  and  "value."    Cost  is  a  defi- 
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nite  amount  regardless  of  purpose.  The  actual  cost 
and  the  reproduction  cost  of  any  structure  may  be  de- 
termined without  reference  to  the  purpose  for  which 
such  estimates  may  later  be  used.  This  is  what  is 
often  means  when  it  is  said  that  valuation  should  be 
the  same  regardless  of  purpose.  All  that  is  really 
intended  is  that  actual  cost  or  reproduction  cost  should 
be  the  same.  But  cost  is  not  necessarily  value  for  any 
purpose,  though  it  is  an  element  in  estimating  fair 
value  for  almost  any  purpose.  Thus,  fair  value  for 
rate  purposes  may  be  based  largely  on  actual  cost  or 
on  reproduction  cost  or  on  a  composite  of  actual  cost 
and  reproduction  cost.  Considerations  of  equity  may, 
as  to  certain  elements  of  cost,  lead  to  the  acceptance 
of  actual  cost  as  the  fairer  basis,  while  as  to  other  ele- 
ments, the  cost  of  reproduction  may  be  a  better  indica- 
tion of  present  fair  value  for  rate  purposes.  Take  for 
example  the  question  of  promotion  and  other  prelimi- 
nary development  costs.  In  a  valuation  for  rate  pur- 
poses, though  cost  of  reproduction  may  be  used  as  a 
general  rule,  it  may  seem  more  equitable  to  use  actual 
cost  of  promotion;  that  is,  the  necessary  cost  of  pro- 
moting the  small  initial  plant,  rather  than  the  cost 
today  of  promoting  a  plant  of  the  size  of  the  present 
one,  may  be  taken.  Or,  on  the  other  hand,  promotion 
cost  may  be  entirely  excluded  from  a  valuation  for 
rate  purposes  and  considered  only  in  fixing  the  fair 
rate  of  return." 

In  purchase  cases,  the  point  to  be  determined  is  how 
much  should  be  parted  with  by  the  purchaser  for  the 
purpose  of  acquiring  the  entire  property,  including  the 
business  attached  thereto.  The  inquiry  is  as  to  the 
exchange  value  of  the  property;  that  is,  the  sum  or 
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amount  which  should  be  parted  with  by  the  purchaser 
in  order  to  acquire  that  which  he  desires.  The  ex- 
change value  is,  in  case  of  a  property  whose  function 
is  simply  to  earn  money,  determined  primarily  by  the 
earning  power;  not  alone  the  earning  power  at  the 
moment,  but  the  earning  power  at  the  moment  plus 
prospective  earning  power  over  a  period  of  years.  In 
purchase  cases  the  inquiry  is,  what  is  the  exchange 
value  of  the  plant?  What  is  its  earning  power,  pre- 
sent and  prospective?  And  upon  the  amount  of  that 
earning  power  depends  the  determination  in  the  case. 
In  rate  cases,  the  question  in  determining  the  value 
is  not  how  much  has  been  or  can  be  got  out  of  the  prop- 
erty, but  how  much  has  been  put  into  it,  in  order  that 
from  that  fact  it  may  be  determined  how  much  may  be 
reasonably  taken  out  of  it  in  the  way  of  net  income. 
The  cause  of  complaint  in  a  rate  case,  and  hence  the 
point  issue,  is  whether  too  much  return  has  been 
obtained  from  the  public,  and  whether  that  return 
ought  not  to  be  cut  down  to  a  smaller  sum :  whether  the 
net  income  is  not  too  large,  and  should  not  be  smaller. 
In  such  a  case,  the  earning  power  of  the  plant  is  un- 
certain until  the  decision  as  to  the  rate  is  made, 
because  that  is  the  very  thing  the  controversy  is  about. 
It  follows  that  in  a  rate  case  the  earning  power  cannot 
be  considered  in  determining  what  is  the  value  of  the 
property,  for  the  reason  that  such  value  depends  upon 
the  earning  power,  and  the  earning  power  depends 
again  upon  the  rate,  and  the  rate  depends  upon  the 
decision  which  may  be  made  in  the  case.  The  conten- 
tions of  the  lawyers  for  the  people  in  the  Story  Case 
are  correct. 


Interstate  Commerce 

I.     MEANING  OF  THE  WORD,  "COMMERCE" 

A.     Commerce  is  Business  Intercourse 

STOBY  CASE 

The  Federal  Trade  Commission,  established  by  Con- 
gress in  1914,  is  given  jurisdiction  to  supervise  and 
regulate  corporations,  firms,  and  individuals  engaged 
in  commerce  between  the  states.  In  the  course  of  its 
investigations,  the  commission  entered  an  order  against 
a  corporation  named  the  Vacation  League,  requiring 
it  to  appear  and  produce  its  books  of  account  before 
the  commission.  The  league  refused  to  regard  the 
order,  and  an  application  was  made  to  the  federal 
court  to  have  it  enforced.  The  Vacation  League 
showed  that  its  only  business  was  to  collect  contribu- 
tions toward  giving  free  vacations  to  children  and 
young  people  of  the  city  poor.  Since  it  owned  a  farm 
in  the  Wisconsin  Lake  district,  to  which  it  sent  the 
children  from  Chicago,  Illinois,  the  interstate  nature 
of  the  transaction  was  not  denied.  The  league  had  an 
office  in  Chicago,  with  a  paid  staff.  It  induced  small 
agricultural  operations  upon  its  farm,  and  would  not 
accept  any  one  who  would  not  agree  to  give  a  small 
amount  of  time,  while  on  the  vacation,  to  perform  a 
regular  task  upon  the  farm.  Its  object  was  to  have 
the  expense  of  each  vacation  as  nearly  as  possible  dis- 
charged by  the  value  of  the  work  done,  but  there  never 
failed  to  be  a  large  deficit  to  be  removed  by  contribu- 
tion. Because  of  the  admitted  attempt  to  make  the 
scheme  self-supporting,  it  was  claimed  by  the  Federal 
Trade  Commission,  that  it  was  a  commercial  and  not 
a  philanthropic  scheme,  and,  therefore,  subject  to  its 
control.  Should  the  Vacation  League  be  required  to 
submit  its  books  and  to  obey  the  regulations  of  the 
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commission,  or  is  it  a  non-commercial  organization 
over  which  the  commission  has  no  control  ? 

RUIilNa  COURT  CASE 

People  vs.  Klaiv  S  Erlanger,  Volume  106  New  York 
Supplement  Reports,  Page  341. 

Marc  Klaw  and  Abraham  Erlanger  were  the  owners 
of  many  theatres  in  different  parts  of  the  United 
States.  In  order  to  reduce  the  expenses  of  transport- 
ing theatrical  productions,  to  simplify  the  routes,  and 
to  insure  a  continuous  supply  of  attractions  for  their 
theatres,  they  entered  into  an  agreement,  together  with 
other  owners  and  lessees  of  theatres,  that  for  a  period 
of  five  years  the  theatres  should  be  "booked'*  as  a 
continuous  chain,  providing  a  direct  line  of  travel  for 
each  attraction,  avoiding  conflict  between  leading 
attractions  by  preventing  two  productions  at  one  time 
in  a  small  city,  and  ** pooling"  profits  from  all  the 
theatres  in  the  chain.  It  was  also  agreed  that  parties 
to  the  agreement  would  produce  their  performances 
only  in  theatres  owned  by  other  parties  to  the  agree- 
ment unless  there  was  no  theatre  so  owned  in  the  town 
where  the  production  was  to  be  given.  Because  of  this 
last  provision,  the  owners  of  theatres  not  in  the  chain 
complained  that  they  were  prevented  from  securing 
theatrical  entertainments  for  their  theatres,  and  pro- 
ducers complained  that  they  were  often  unable  to 
secure  a  theatre  for  the  exhibition  of  their  perform- 
ances, because  the  members  of  the  syndicate  refused 
to  deal  freely  mth  outsiders.  As  a  result,  a  criminal 
prosecution,  in  the  name  of  the  people  of  the  state  of 
New  York,  was  brought  against  Klaw  and  Erlanger, 
and  they  were  indicted  by  a  grand  jury  for  violating  a 
statute  of  New  York,  for  conspiring  and  combining  to 
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form  a  monopoly  injurious  to  commerce.  The  defend- 
ants denied  that  their  agreement  dealt  with  a  subject 
of  commerce,  or  that  their  acts  were  injurious  to  com- 
merce in  violation  of  the  statute.  The  question  for  the 
court,  therefore,  was  whether  the  owning,  leasing,  and 
controlling  of  theatres,  the  producing  of  plays  and 
entertainments,  and  the  booking  of  contracts  for  thea- 
trical productions  constituted  commerce. 

Mr.  Judge  Rosalsky  delivered  the  opinion  of  the 
court :  *'  Commerce  is  defined  as, '  The  exchange  of  mer- 
chandise on  a  large  scale  between  different  places  or 
communities ;  extended  trade  or  traffic. '  In  the  Stan- 
dard Dictionary,  'commerce'  is  defined  as,  *the  ex- 
change of  goods,  productions  of  property  of  any  kind ; 
extended  trade. '  Commerce  consists  of  intercourse  and 
traffic  and  includes  transportation  of  persons  and  prop- 
erty. In  the  light  of  these  definitions  of  commerce,  it 
seems  that  plays  and  entertainments  of  the  stage  are 
not  articles  or  commodities  of  common  use,  and  the 
business  of  operating  theatres  and  producing  plays 
therein  is  not  trade,  and  we  hold,  therefore,  that  the 
defendants  did  not  commit  acts  injurious  to  trade  or 
commerce.  The  evidence  fails  to  show  that  any  crime 
has  been  committed  by  the  defendants,  and  the  indict- 
ments will  therefore  be  dismissed." 

RULING  LAW 
Story  Case  Answer 
Commerce  is  not  limited  to  the  sale  of  goods.  All 
business  intercourse  is  commerce,  as  the  word  is  used 
in  law.  The  sending  of  free  samples  through  the  mail, 
the  solicitation  of  orders  by  telephone,  personal  calls 
to  collect  the  price — ^these  are  all  parts  of  a  commercial 
transaction  just  as  fully  as  the  closing  of  the  contract 
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of  sale  or  the  actual  delivery  of  the  goods.  They  are 
acts  done  in  the  furtherance  of  and  incidental  to  a 
course  of  business  dealing.  But  there  is  no  commerce 
without  the  business  or  mercantile  element.  A  social 
letter,  an  idle  chat  over  the  telephone,  a  friendly  visit, 
or  other  intercourse  without  economic  or  financial  sig- 
nificance would  not  constitute  commerce,  no  matter  how 
great  the  distance  covered  nor  how  frequently  re- 
peated. There  are  three  propositions  to  be  clearly 
perceived  in  order  to  understand  the  following  cases 
developing  and  applying  the  meaning  of  the  word 
** commerce."  They  are:  (1)  Any  contact,  communi- 
cation, or  intercourse  may  be  commerce,  if  it  is  busi- 
ness; (2)  No  intercourse  or  dealing  is  commerce,  if  it 
is  not  business;  (3)  No  business  is  commerce  which  is 
not  intercourse,  contact,  or  relationship  which  is  more 
than  * '  one-handled. ' '  Commerce  implies  a  dealing  be- 
tween parties,  and  includes  all  the  means  and  instru- 
ments by  which  that  dealing  is  completed. 

In  the  Ruling  Court  Case,  the  business  element  is 
present.  There  is  no  doubt  that  the  activities  of  the 
producers  and  theatre  owners  were  carried  on  solely 
for  the  purpose  of  making  money.  But  there  is  no 
dealing,  in  the  sense  of  commerce.  Nothing  is  sold  at 
any  stage  of  the  affair.  People  are  admitted  to  the 
performance,  but  the  admission  is  a  charge  for  a  privi- 
lege rather  than  the  price  of  a  service  or  commodity. 
A  doctor  is  not  engaged  in  commerce  merely  because 
he  receives  money  for  his  calls.  Commerce  implies 
that  parties  deal  each  with  the  other,  that  there  be 
some  sort  of  exchange.  In  the  Story  Case,  there  are 
intercourse  and  exchange,  but  it  is  not  a  business 
transaction,  and,  therefore,  it  is  not  conmierce.    The 
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Federal  Trade  Commission  has  no  jurisdiction,  and 
judgment  should  be  given  for  the  Vacation  League. 

It  is  of  interest  that  at  the  time  of  this  writing,  these 
principles  are  being  further  developed  in  a  law  suit 
now  pending  in  the  Federal  Court  at  Chicago.  An  in- 
junction is  asked  against  certain  practices  of  the 
organized  baseball  league,  on  the  ground  that  they  are 
practices  which  unlawfully  restrain  trade  and  com- 
merce. It  will  be  decided  in  this  suit  whether  baseball, 
as  conducted  by  the  professional  clubs,  is  commerce. 
The  decision  may  be  very  valuable  as  a  more  precise 
indication  of  the  rule  upon  this  general  question.  In 
the  opinion  of  the  writer,  baseball,  even  professional, 
is  not  commerce.  Should  this  case  decide  otherwise, 
parts  of  this  section  might  require  restatement. 


B.    Whether  Commercial  Purpose  is  Necessary 
STORY  CASE 

Mr.  James  Burnham  conducted  a  ferry,  crossing  the 
Ohio  River  at  Cairo,  Illinois,  from  Cairo  to  a  small 
town  in  Kentucky,  on  the  opposite  side  of  the  river. 
The  state  of  Kentucky  passed  an  act  compelling  all 
ferry  boat  owners  to  pay  a  license  fee.  Burnham 
objected  to  this  tax,  on  the  ground  that  he  was  engaged 
in  interstate  commerce,  and  not  subject  to  the  control 
of  the  state.    Is  this  a  good  defense? 

RULING  COURT  CASE 

Covington  Bridge  Company  vs.  Kentucky,  Volume 
154  United  States  Reports,  Page  204. 

The  Covington  Bridge  Company  maintained  a 
bridge,  crossing  from  Cincinnati,  Ohio,  to  Covington, 
Kentucky.  The  state  of  Kentucky,  by  an  act  of  legis- 
lature, attempted  to  fix  the  toll  rates  which  the  bridge 
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company  should  charge  for  people  crossing  from 
Kentucky  into  Ohio.  The  bridge  company  objected,  on 
the  ground  that  the  bridge  was  a  vehicle  of  interstate 
commerce,  and  Congress  alone  had  the  power  to  legis- 
late in  regard  thereto.  The  state  maintained  that 
many  of  those  using  the  bridge  had  no  commercial 
purpose  whatsoever,  and  that  the  bridge  was  a  sta- 
tionary institution. 

The  opinion  of  the  court:  "A  bridge  is  as  much  a 
vehicle  of  commerce  as  is  a  ferry  boat,  and  the  fact 
that  one  is  immovable  and  the  other  a  fixture  does  not 
alter  the  application  of  the  rule.  The  thousands  of 
people  who  daily  pass  and  repass  over  this  bridge  may 
be  as  truly  said  to  be  engaged  in  commerce  as  if  they 
were  shipping  cargoes  of  merchandise  from  New  York 
to  Liverpool.  As  the  bridge  is  between  two  states,  to 
fix  the  toll  rate  thereon  is  beyond  the  power  of  either 
of  them.*' 

BTTUNO  LAW 

Story  Case  Answer 

The  word  ''Commerce"  means  more  than  the  mere 
barter  and  sale  of  commodities.  It  is  intercourse  in 
all  its  branches,  including  navigation  and  carriage,  as 
well  as  the  sale  and  exchange  of  goods.  It  includes  the 
instrimaentalities  by  which  commerce  is  conducted. 
The  commercial  element  may  sometimes  be  lacking  in 
these  instrumentalities  of  intercourse  between  states, 
yet  if  this  intercourse  is  present,  with  the  possibilities 
of  being  a  vehicle  of  commerce,  it  is  an  article  of  inter- 
state commerce,  and  subject  to  the  regulation  of  Con- 
gress. Burnham,  in  the  Story  Case,  was  engaged  in 
interstate  commerce,  and  the  state  tax  was  illegal. 
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C.    Transportation 
STOSY  CASE 

The  Sound  Line  Navigation  Company,  a  corpora- 
tion, operated  a  line  of  small  steamboats  between 
points  on  the  Illinois  River,  wholly  within  the  state  of 
Illinois.  It  carried  local  freight  and  also  commodities 
destined  for  points  beyond  the  state  line.  A  Federal 
officer  visited  the  company's  office,  and  imposed  cer- 
tain rulings,  with  reference  to  the  boats,  which  the 
company  refused  to  obey,  on  the  ground  that  it  was 
not  engaged  in  interstate  commerce,  since  its  boats 
remained  in  the  state  of  Illinois. 

EXILING  COUET  CASE 

Ogden  vs.  Gibbons,  Volume  9  Wheaton  Reports, 
Page  1. 

The  legislature  of  the  state  of  New  York  granted  to 
Robert  Livingston  and  Robert  Fulton  the  exclusive 
navigation  of  all  the  waters  within  the  territorial 
control  of  that  state,  with  boats  moved  by  fire  or  steam, 
for  a  period  of  time.  Livingston  and  Fulton  assigned 
to  Ogden  the  exclusive  right  to  navigation  by  steam- 
boats on  the  waters  between  Elizabethtown  and  the 
city  of  New  York.  Later,  the  Congress  of  the  United 
States  passed  an  act  for  enrolling  and  licensing  ships 
and  vessels  to  be  employed  in  the  coasting  trade.  Gib- 
bons, who  was  owner  of  two  steamboats,  enrolled  them 
under  the  federal  act,  and  began  to  use  them  in  coast- 
wise trade  in  the  waters  over  which  Odgen,  by  law  of 
New  York,  had  exclusive  right  to  navigate.  This  was 
a  bill  brought  by  Ogden  to  have  Gibbons  restrained 
^rom  so  employing  the  boats  by  him  owned. 

Gibbons  insisted  that  the  law  of  New  York  was  un- 
constitutional, in  that  it  came  into  conflict  with  a  law 
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of  Congress,  to  which  the  power  was  given  by  the 
constitution  to  regulate  commerce. 

Mr.  Chief  Justice  Marshall  said:  *'"VVhen  speaking 
of  the  power  over  navigation,  I  do  not  regard  it  as  a 
power  incidental  to  that  of  regulating  commerce;  I 
consider  it  as  the  thing  itself — inseparable  from  it  as 
vital  motion  is  from  vital  existence.  Commerce,  in  its 
simplest  signification,  means  an  exchange  of  goods,  but 
in  the  advancement  of  society,  labor,  transportation, 
intelligence,  the  various  means  of  exchange  become 
commodities  and  enter  into  commerce.  The  subject, 
the  vehicle,  the  agent,  and  their  various  operations, 
become  the  objects  of  commercial  regulations.  Ship- 
building, the  carrying  trade,  the  propagation  of  sea- 
men are  such  vital  agents  of  commercial  prosperity, 
that  the  nation  which  could  not  legislate  over  these 
subjects  would  not  possess  power  to  regulate  com- 
merce. 

**But  it  is  almost  laboring  to  prove  a  self-evident 
proposition,  since  the  sense  of  mankind,  the  practice  of 
the  world,  the  contemporaneous  assumption,  have  so 
clearly  established  the  right  of  Congress  over  naviga- 
tion, and  the  transportation  of  both  men  and  their 
goods,  as  not  only  incidental  to,  but  actually  of  the 
essence  of  the  power  to  regulate  Commerce." 

Judgment  was  held  that  the  law  of  New  York  was 
unconstitutional,  and  that  Gibbons  was  entitled  to 
engage  in  coastwise  trading  under  the  authority  of  the 
United  States. 

EXJUNG  LAW 
Story  Case  Answer 

It  has  already  been  stated  that  commerce  includes 
the  agencies  by  which  trade  intercourse  is  conducted; 
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therefore,  transportation  is  recognized  as  a  constitu- 
ent part  of  commerce  itself.  This  is  the  reason  for 
the  multitude  of  railway  cases  coming  under  the  juris- 
diction of  the  Federal  Government,  which  may  regu- 
late the  rates  on  passenger  traffic  as  well  as  on 
merchandise  and  commodities  which  are  the  subject  of 
sale  and  exchange. 

The  power  in  the  Federal  Government  to  construct, 
or  to  authorize  individuals  or  corporations  to  construct 
national  highways  and  bridges  from  state  to  state,  is 
now  recognized  as  essential  to  the  complete  control 
and  regulation  of  commerce. 

The  Sound  Line  Navigation  Company,  in  the  Story 
Case,  was  engaged  in  interstate  commerce.  When  the 
articles  were  destined  for  interstate  points,  the  entire 
transportation,  or  the  entire  transaction  became  inter- 
state, and  subject  to  the  power  conferred  by  the  Con- 
stitution upon  Congress.  The  Supreme  Court  held  in 
a  Michigan  case  similar  to  the  Story  Case,  that  when 
once  the  commodity  had  begun  to  move  as  an  article 
of  trade  from  one  state  to  another,  commerce  in  that 
commodity  between  the  states  had  commenced.  To  the 
extent  in  which  each  agency  acts  in  that  transporta- 
tion, it  is  subject  to  the  regulation  of  Congress. 


D.    Transmission  of  Intelligence 
STORY  CASE 

The  South  Shore  Telephone  Company  maintained  a 
system  of  telephones  between  Gary,  Indiana,  and 
South  Chicago,  Illinois.  It  charged  a  rate  of  fifteen 
cents  per  call  for  the  use  of  its  wires  between  these 
two  points.  The  city  of  Gary,  under  its  charter 
authority,  attempted  to  reduce  this  rate.     The  tele- 
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phone  company  maintained  that  its  business  between 
the  two  towns  was  interstate  commerce,  and  beyond 
the  power  of  state  control.  The  city  of  Gary  main- 
tained that  there  was  no  exchange  of  commodities, 
and,  therefore,  no  commerce.  Which  contention  is 
correct? 

BXTUNG  OOUBT  CASE 

International  TexthooJc  Company  vs.  Pigg,  Volume 
217  United  States  Reports,  Page  91. 

In  1901,  Kansas  passed  a  statute  providing  that  a 
corporation  formed  under  the  laws  of  another  state 
should  apply  to  a  State  Charter  Board,  for  permission 
to  engage  in  business  in  Kansas.  The  application  was 
to  be  accompanied  with  a  fee,  and  with  an  irrevocable 
consent  that  suits  against  the  company  might  be  sus- 
tained by  service  of  process  against  the  Secretary  of 
State.  As  a  penalty  for  failure  to  comply  with  this  law 
and  to  furnish  periodical  reports,  the  delinquent  cor- 
poration was  prohibited  from  maintaining  an  action  or 
recovering  on  any  obligation  in  any  court  of  the  state. 
This  statute  was  relied  upon  as  a  defense  by  Pigg,  in 
this  suit  for  a  balance  of  $79  due  under  a  contract 
which  he  had  signed,  subscribing  to  a  correspondence 
course  in  commercial  law.  The  plaintiff,  the  Inter- 
national Textbook  Company,  was  the  corporation 
which  owned  the  International  Correspondence 
Schools  in  Scranton,  Pennsylvania.  Its  headquarters 
were  there,  but  it  had  agents  travelling  all  over  the 
country,  enrolling  students,  selling  the  books  used  in 
the  courses,  and  collecting  the  fees.  The  books  and  the 
instructions  were  then  sent  by  mail  direct  to  the 
student.  The  company  claimed  that  this  was  com- 
merce, and  that  it  was  interstate,  and  therefore,  within 


INTERSTATE    COMMERCE       167 

the  realm  of  Congress,  and  not  subject  to  regulation 
or  interference  by  the  states.  If  this  were  true,  the 
statute  could  not  be  applied  and  Pigg's  defense  should 
faU. 

In  an  opinion  delivered  by  Mr.  Justice  Harlan,  the 
court  held  'Hhat  the  plaintiff,  the  International  Text- 
book Company,  was  engaged  in  interstate  commerce, 
and  was  not  subject  to  the  legislation  of  Kansas. 
There  was  a  course  of  business  dealings,  regular  and 
continuous  intercourse  by  the  mails,  the  transporta- 
tion of  books,  apparatus  and  papers,  all  in  the  execu- 
tion of  a  contract  between  the  parties.  The  court 
quoted  from  the  earlier  cases,  holding  that  telegraph 
companies  were  engaged  in  interstate  commerce,  where 
it  was  said  that  the  transmissions  of  intelligence,  the 
transportation  of  ideas,  the  importation  of  informa- 
tion, constituted  commerce  between  the  states. 

The  law  imposing  the  requirements  upon  business 
done  by  foreign  corporations  could  not,  therefore, 
validly  apply  to  the  business  of  the  International  Text- 
book Company,  and  it  was  not  subject  to  the  penalty. 
It  was  entitled  to  bring  the  suit  in  a  court  of  the  state 
of  Kansas,  and  Pigg  should  be  held  liable.  Judgment 
was  given  for  the  plaintiff,  the  International  Textbook 
Company. 

RULING  LAW 
Story  Case  Answer 
The  communication  of  intelligence  as  a  means  of 
commerce  is  now  recognized  as  in  the  same  category 
with  transportation,  and  subject  to  the  control  of  the 
Federal  Government  when  interstate  in  its  scope.  A 
telegraph  company,  as  a  carrier  of  messages,  occupies 
the  same  relation  as  a  railway  company  in  carrying 
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goods.  Therefore,  Congress  has  the  power  to  author- 
ize and  aid  in  the  construction  of  interstate  telegraph 
lines,  and  regulate  its  entire  business.  The  telephone, 
when  used  in  interstate  business,  is  equally  an  instru- 
ment of  commerce. 

The  South  Shore  Telephone  Company,  in  the  Story 
Case,  is  correct  in  its  contention. 


E.    Manufacture  is  not  Commerce 
8T0BY  CASE 

The  American  Sugar  Eefining  Company,  a  corpora- 
tion existing  under  the  laws  of  the  state  of  New  Jersey, 
was  engaged  in  the  manufacture  of  refined  sugar.  It 
was  a  large  corporation  and  had  few  strong  competi- 
tors. To  further  its  control  over  the  manufacture  of 
refined  sugar  it  bought  the  controlling  interest  in  four 
Philadelphia  refineries.  Having  acquired  control  over 
these  refineries,  it  had  a  practical  monopoly  in  refining 
sugar  in  the  United  States.  It  was  prosecuted  by  the 
United  States  for  the  violation  of  a  certain  act,  passed 
by  Congress  in  1890,  entitled,  **An  Act  to  protect 
Trade  and  Commerce  against  unlawful  restraints  and 
monopolies. ' '  This  act  provided  that  *  *  every  contract 
or  combination  in  the  form  of  a  trust,  or  otherwise, 
or  conspiracy  in  restraint  of  trade  and  commerce 
among  the  several  states  is  illegal,  and  that  persons 
who  shall  monopolize,  or  shall  attempt  to  monopolize, 
or  combine  or  conspire  with  others  to  monopolize  trade 
and  commerce  among  the  several  states,  shall  be  guilty 
of  a  misdemeanor.*' 

It  was  contended,  on  behalf  of  the  United  States, 
that  the  combination  was  in  violation  of  the  statute 
just  given.    But  the  company  contended  that  the  com- 
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bination  was  not  in  violation  of  the  statute ;  it  insisted 
that  the  combination  related  solely  to  manufacture, 
over  which  Congress  has  no  control,  and  had  no  direct 
relation  with  commerce  between  the  states.  Is  the 
combination  a  violation  of  the  statute? 

EUUNG  COURT  CASE 

Pearsons  vs.  Kidd,  Reported  in  the  12St}i  Volume  of 
the  United  States  Reports,  Page  1. 

The  General  Assembly  of  the  state  of  Iowa,  in  1884, 
passed  a  statute  which  provided  that  *'no  person  shall 
manufacture  or  sell"  any  intoxicating  liquors  in  that 
state.  ''Every  person  who  shall  manufacture  any 
intoxicating  liquors  shall  be  deemed  guilty  of  a  mis- 
demeanor." The  statute  further  provided  that  pro- 
ceedings might  be  brought  in  a  court  of  equity  to  abate 
any  such  manufacture  as  a  public  nuisance.  Notwith- 
standing this  law,  J.  S.  Kidd,  the  defendant  herein, 
owned  and  operated  a  distillery  for  the  purpose  of 
manufacturing  intoxicating  liquors.  Pearsons  filed 
this  bill  in  a  court  of  equity,  setting  forth  the  fore- 
going facts,  and  requesting  that  this  distillery  be 
declared  a  nuisance  and  abated  by  process  of  law. 

Kidd  resisted  this  suit,  on  the  ground  that  he  was 
manufacturing  liquors,  not  for  sale  in  Iowa,  but  for 
sale  in  other  states  and  foreign  countries.  For  that 
reason,  he  insisted  that  he  was  engaged  in  interstate 
commerce,  and  any  law  passed  by  the  state  of  Iowa, 
which  interfered  with  his  business,  was  in  violation  of 
that  part  of  the  Constitution  which  provided  that  Con- 
gress shall  have  power  to  regulate  commerce  with 
foreign  coxmtries  and  between  the  several  states. 

Decision:  The  Constitution,  it  is  true,  gives  Con- 
gress the  power  to  regulate  interstate  and  foreign 
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commerce.  But  this  power  is  not  so  comprehensive 
that  it  covers  the  production  and  manufacture  of 
goods,  although  such  goods  may  eventually  become  a 
part  of  interstate  commerce.  In  this  case,  Kidd  was 
engaged  only  in  manufacture,  not  in  interstate  com- 
merce, within  the  meaning  of  the  Federal  Constitution. 
Mr.  Justice  Lamar,  who  delivered  the  opinion  of  the 
court,  said  in  part:  *'No  distinction  is  more  popular 
to  the  common  mind,  or  more  clearly  expressed  in 
economic  and  political  literature,  than  that  between 
manufacture  and  commerce.  Manufacture  is  trans- 
formation— ^the  fashioning  of  raw  materials  into  a 
change  of  form  and  use.  The  functions  of  commerce 
are  different.  The  buying  and  selling  and  transporta- 
tion incidental  thereto  constitute  commerce;  and  the 
regulation  of  commerce  in  the  constitutional  sense  em- 
braces the  regulation  at  least  of  such  transportation. 
The  legal  definition  of  the  term  as  given  by  this 
court  in  the  case  of  the  County  of  Mobile  vs. 
Kimball,  102  United  States,  691,  at  page  702,  is  as 
follows :  *  Commerce  with  foreign  countries  and  among 
the  states  strictly  considered,  consists  in  intercourse 
and  traffic,  including  in  these  terms  navigation,  and 
the  transportation  and  transit  of  persons  and  prop- 
erty, as  well  as  the  purchase,  sale  and  exchange  of 
commodities.'  If  it  be  held  that  the  term  includes  the 
regulation  of  all  such  manufactures  as  are  intended 
to  be  in  the  future  the  subject  of  commercial  trans- 
actions, it  is  impossible  to  deny  that  it  would  also 
include  all  productive  industries  that  contemplate  the 
same  thing.  The  result  would  be  that  Congress  would 
be  invested,  to  the  exclusion  of  the  states,  with  the 
power  to  regulate,  not  only  manufactures,  but  also 
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agriculture,  horticulture,  stockraising,  domestic  fish- 
eries, nulling — in  short,  every  branch  of  human  in- 
dustry. For  is  there  one  of  them  that  does  not  con- 
template, more  or  less  clearly,  an  interstate  or  foreign 
market  ?  Does  not  the  wheatgrower  of  the  Northwest, 
and  the  cotton  planter  of  the  South,  plant,  cultivate 
and  harvest  his  crops  with  an  eye  on  the  prices  at 
Liverpool,  New  York  and  Chicago  ?  The  power  being 
vested  in  Congress  and  denied  to  the  States,  it  would 
follow  as  an  inevitable  result  that  the  duty  would  de- 
volve on  Congress  to  regulate  all  of  these  delicate, 
multiform  and  vital  interests — interests  which  in  their 
nature  are  and  must  be  local  in  all  details  of  their 
successful  management. '  ^ 

Accordingly,  it  was  decided  that  Kidd  was  not  en- 
gaged in  interstate  commerce  within  the  meaning  of 
the  Constitution  of  the  United  States,  and  that  his 
distillery  should  be  abated. 

RUUNG  LAW 

Story  Case  Answer 

In  the  case  of  United  States  vs.  Knight,  reported  in 
Volume  156  United  States  Supreme  Court  Reports, 
Page  1,  the  court  said  that  manufacture  is  not  com- 
merce ;  that  commerce  may  follow  manufacture.  Man- 
ufacturing is  the  change  of  raw  material  into  some 
other  form;  the  element  of  intercourse  is  lacking. 
Therefore,  manufacture  and  production  are  not  within 
the  commerce  clause  of  the  United  States,  and  are 
subject  to  the  exclusive  control  of  the  states. 

The  mere  fact  that  an  article  is  manufactured  for 
exportation  out  of  the  state  does  not  make  its  produc- 
tion a  matter  of  interstate  commerce ;  consequently,  if 
a  state  forbids  the  manufacture  of  liquors  within  its 
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borders,  one  who  manufactures  for  export  cannot 
claim  protection  under  the  commerce  clause. 

For  the  same  reason,  a  combination  of  manufac- 
turers within  a  state,  when  their  agreement  has  refer- 
ence only  to  the  manufacture  of  commodities,  is  not  a 
violation  of  the  Sherman  Anti-trust  Law.  The  agree- 
ment between  them  must  affect  commodities  in  their 
transportation  or  sale  beyond  state  lines.  The  Sugar 
Company  is  correct  in  its  contention. 

In  the  Addyston  Pipe  Company  case,  reported  in 
Volume  175  United  States  Reports,  Page  211,  the 
manufacturers  went  a  step  further  than  mere  produc- 
tion, and  became  transporters  and  sellers  as  well. 
Therefore,  when  they  entered  into  a  contract  to  control 
competition  in  the  manufacture  and  sale  of  cast  iron 
pipe,  the  transactions  were  held  to  come  within  the 
domain  of  interstate  commerce,  and  subject  to  the 
Anti-trust  Laws. 


F.     Bestowing  Labor  Upon  Articles  and  Returning  Them 

STORY  CASE 

"We  Knock  The  Spots"  was  the  name  of  a  company 
doing  a  clothes  cleaning  business  in  St.  Louis,  Mis- 
souri, with  its  cleaning  shop  in  East  St.  Louis,  Illinois. 
The  company  owned  ten  delivery  automobiles  which 
delivered  the  clothes  to  and  from  St.  Louis,  crossing 
the  Mississippi  River  on  a  private  ferry.  In  1910,  the 
city  of  St.  Louis,  Missouri,  imposed  an  added  vehicle 
tax  upon  all  concerns  whose  plants  were  not  mthin  the 
state  of  Missouri.  The  **We  Knock  The  Spots"  Com- 
pany objected  to  this  tax,  on  the  ground  that  it  was 
doing  an  interstate  business,  not  subject  to  this  law. 
Is  this  correct? 
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EULING  COURT  CASE 

Smith  vs.  Jackson,  Volume  103  Tennessee  Reports, 
Page  673;  Volume  47  Lawyers'  Reports  Annotated, 
Page  416. 

Tennessee  levied  a  tax  upon  the  agents  for  laundries 
located  outside  of  the  state,  which  was  assessed  against 
Smith.  He  protested  against  the  payment  of  it,  on  the 
ground  that  he  was  engaged  in  interstate  commerce  so 
that  the  state  had  no  authority  to  tax  his  business. 
He  showed  that  he  would  collect  laundry  from  the 
town  in  Tennessee  and  send  it  by  express  to  the  plant 
in  Kentucky,  where  it  would  be  washed  and  sent  back 
to  him  for  distribution.  In  spite  of  his  protest,  he 
was  required  to  pay  the  special  tax.  This  suit  was 
brought  by  him  against  the  county  clerk,  to  recover 
the  money  he  had  paid.  It  was  admitted  that  the  state 
had  no  power  to  burden  interstate  commerce  with  a 
tax,  and  this  transaction  was  obviously  interstate.  The 
only  question  remaining  was  whether  this  course  of 
dealing  constituted  commerce. 

It  was  decided  that  it  was  not  commerce  to  apply 
labor  to  goods,  even  though  the  goods  were  first  trans- 
ported for  the  purpose.  Mr.  Justice  Beard,  delivering 
the  opinion  of  the  court,  said:  ''The  word  'commerce' 
cannot  be  held  to  embrace  a  transaction  such  as  is  here 
presented.  In  a  case  like  the  present,  nothing,  in  the 
true  commercial  sense,  is  sold  or  exchanged.  There  is 
no  commodity  created  of  which  the  ownership  is 
changed.  It  is  simply  a  personal  contract,  based  on  a 
valuable  consideration,  having  no  element  of  a  com- 
mercial transaction.'* 

Since  this  was  not  commerce,  its  interstate  character 
did  not  bring  it  within  the  Federal  Constitution,  and 
the  state  retained  full  power  over  it.    The  law  impos- 
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ing  the  tax  was  therefore  valid,  the  money  had  been 
legally  collected,  and  judgment  was  given  for  the 
defendant,  Jackson,  the  county  clerk. 

RULING  LAW 
Story  Case  Answer 

Transportation  excepted,  almost  all  the  cases  involv- 
ing the  interstate  commerce  clause  arise  out  of  sales. 
Unless  transportation  is  involved,  there  must  be  the 
exchange  or  sale  of  a  commodity.  Therefore,  trans- 
actions involving  merely  the  bestowal  of  labor  upon 
articles  and  returning  them  is  not  commerce.  The 
company,  in  the  Story  Case,  cannot,  therefore,  come 
within  the  protection  of  the  interstate  commerce  clause. 


G.    Distinction  Between  Commodities  of  Value  and  Things 

Which  Represent  Value 

STOSY  CASE 

The  Schultz  and  Henry  Coupon  Company  conducted 
a  large  business  in  New  York  and  Chicago  through  a 
trading  stamp  method.  It  maintained  stores  in  these 
two  cities  to  redeem  trading  stamps  given  by  mer- 
chants who  pur<jhased  the  stamps  from  the  Schultz  and 
Henry  Company.  The  S.  &  H.  Company,  as  it  was 
known,  did  not  ship  any  merchandise  between  states, 
but  all  the  coupons  were  forwarded  from  the  home 
office  in  New  York.  The  state  of  Illinois  passed  an 
act,  levying  a  tax  upon  coupons  issued  to  merchants. 
The  S.  &  H.  Company  objected  to  this  tax,  on  the 
ground  that  the  shipment  of  coupons  from  New  York 
to  the  merchants  amounted  to  interstate  commerce,  and 
such  regulation  by  the  state  was  void.    Is  this  correct? 
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RULING  COURT  CASE 

Paul  VS.  State  of  Virginia,  Volume  8  Wallace  Re- 
ports, Page  168. 

An  act  of  the  legislature  of  Virginia  provided  that 
no  insurance  company,  not  incorporated  under  the  laws 
of  that  state,  should  conduct  its  business  within  that 
state  without  previously  obtaining  a  license  for  that 
purpose.  The  act  further  provided  that  it  should 
not  receive  such  license  until  it  had  deposited  with  the 
treasurer  of  the  state,  bonds  of  a  specific  character  to 
an  amount  varying  from  thirty  to  fifty  thousand 
dollars,  according  to  the  extent  of  the  capital  em- 
ployed. It  was  further  provided  that  a  person  who 
engaged  in  such  business  without  complying  with  the 
law  should  be  liable  to  a  penalty  of  not  less  than  $50, 
nor  more  than  $500. 

Samuel  Paul,  a  resident  of  the  state  of  Virginia,  was 
appointed  agent  to  represent  in  Virginia  several  New 
York  insurance  companies.  He  complied  with  the  law 
in  all  respects  save  that  provision  requiring  a  deposit 
of  bonds  with  the  treasurer  of  the  state.  Notwith- 
standing this  fact,  however,  he  proceeded  to  solicit 
business  on  behalf  of  the  New  York  company.  For 
this  he  was  indicted,  convicted,  and  sentenced  to  pay 
the  sum  of  $50. 

He  now  contends  that  his  conviction  is  illegal.  He 
claims  that  insurance  is  interstate  commerce  and  that 
the  state  of  Virginia  cannot  pass  laws  regulating  it, 
because  the  power  to  regulate  interstate  commerce  is 
given  to  Congress. 

Mr.  Justice  Field  said:  "Issuing  a  policy  of  insur- 
ance is  not  a  transaction  of  commerce.  The  policies 
are  merely  contracts  of  indemnity  against  loss  by  fire 
entered  into  between  the  corporations  and  the  assured, 
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for  a  consideration  paid  by  the  latter.  These  contracts 
are  not  articles  of  commerce  in  any  proper  meaning  of 
the  word.  They  are  not  subjects  of  trade  and  barter 
offered  in  the  market  as  something  having  an  existence 
and  value  independent  of  the  parties  to  them.  They 
are  not  commodities  to  be  shipped  or  forwarded  from 
one  state  to  another,  and  then  put  up  for  sale.  They 
are  like  other  personal  contracts  between  parties  which 
are  completed  by  their  signatures  and  the  transfer  of 
the  consideration.  Such  contracts  are  not  interstate 
transactions,  though  the  parties  may  be  domiciled  in 
different  states.  The  policies  do  not  take  effect — are 
not  executed  contracts^ — ^until  delivered  in  Virginia. 
They  are  then  local  transactions,  and  are  governed  by 
the  local  law.  They  do  not  constitute  a  part  of  the 
commerce  between  the  states  any  more  than  a  contract 
for  the  purchase  and  sale  of  goods  in  Virginia  by  a 
citizen  of  New  York  whilst  in  Virginia,  would  consti- 
tute a  portion  of  such  commerce.''  Conviction  affirmed. 

RULING  LAW 
Story  Case  Answer 

In  the  famous  lottery  case.  Volume  188  United  States 
Reports,  Page  321,  the  late  Chief  Justice  Fuller  said: 
''Is  the  carriage  of  lottery  tickets  from  one  state  to 
another  commercial  intercourse?  If  a  lottery  ticket 
is  not  an  article  of  commerce,  how  can  it  become  so 
when  placed  in  an  envelope  or  box  or  other  covering 
and  transported  by  an  express  company?  To  say  that 
the  mere  carrying  of  an  article  which  is  not  an  article 
of  commerce  in,  and  of  itself,  nevertheless  becomes 
such  the  moment  it  is  to  be  transported  from  one  state 
into  another,  is  to  transform  a  non-commercial  article 
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into  a  commercial  one   simply  because  it  is  trans-' 
ported. ' ' 

The  courts  seem  to  make  a  distinction  between  an 
article  which  has  intrinsic  value  in  itself,  and  a  thing 
which  merely  represents  value.  The  latter  is  an  article 
of  commerce.  Therefore,  a  contract  is  not  an  article 
of  commerce;  in  and  of  itself,  the  slip  of  paper  on 
which  it  is  written  is  of  no  value ;  hence  its  transporta- 
tion is  not  conunerce. 

The  Ruling  Court  Case  shows  that  contracts  of  in- 
surance are  not  commodities  of  barter,  exchange,  or 
sale,  and  hence  are  not  commodities  to  be  shipped  in 
the  sense  of  commerce.  It  would  seem  that  the  same 
is  true  of  trading  stamps  or  coupons  which  merely 
represent  value.  This  being  true,  the  tax  imposed  in 
the  Story  Case  would  be  enforcible. 


H.     C.  O .  D ,  Orders  and  Delivery  by  Traveling  Salesmen 

STORY  CASE 

Abel  Woodford,  agent  for  the  St.  Louis  Photo- 
graphic Company  in  Alabama,  solicited  orders  for  pic- 
ture enlargement,  for  which  the  purchaser  agreed  to 
pay  a  stipulated  price.  The  purchaser  did  not,  at  the 
time  of  giving  his  order,  agree  to  buy  a  frame,  but  the 
company  always  sent  the  pictures  nicely  framed  to  the 
agent  who  displayed  them  to  the  respective  subjects. 
If  the  latter  was  caught  by  the  additional  beauty,  as 
was  usually  the  case,  he  paid  an  extra  price,  or  else 
took  the  picture  unframed,  in  accordance  with  the 
order.  Woodford  objected  to  the  payment  of  a  license 
tax  in  Alabama,  on  the  ground  that  he  was  engaged  in 
interstate  commerce.  The  state  maintained  that  the 
sale  of  the  frames  was  local,  and  not  interstate  in 
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character.    In  an  appeal  to  the  Supreme  Court  what 
will  be  decided  ? 

RULING  COURT  CASE  No.  1 

State  of  Iowa  vs.  American  Express  Company,  Vol- 
ume 196  United  States,  Page  133. 

The  American  Express  Company  received  at  Eock 
Island,  Illinois,  four  boxes  of  merchandise,  to  be 
carried  to  Tama,  Iowa,  to  be  delivered  to  certain  per- 
sons there.  The  shipment  was  ^'collect  on  delivery'' 
(C.  0.  D.)  and  the  express  company  was  instructed  to 
collect  $3.35  for  each  package  from  the  consignees. 
"When  it  arrived  at  Tama,  and  while  still  in  the  posses- 
sion of  the  express  company's  agent,  it  was  seized  by 
the  authorities  of  the  law.  The  American  Express 
Company  was  indicted  for  selling  liquor  in  violation  of 
the  law  of  the  state. 

It  was  contended  by  the  American  Express  Company 
that  the  law  of  Iowa,  when  applied  to  shipments  from 
other  states,  is  unconstitutional  in  that  it  conflicts  with 
the  power  of  Congress  to  regulate  commerce. 

It  was  contended  by  the  state  of  Iowa  that  title  did 
not  pass  until  the  liquor  reached  the  state,  and  that 
since  the  sale  was  completed  within  the  state  it  was 
subject  to  the  state's  control. 

Mr.  Justice  White  was  of  the  opinion  that,  until  the 
liquor  reached  the  consignee,  it  was  still  a  part  of 
interstate  commerce,  and  not  subject  to  confiscation 
under  the  state  prohibition  laws.  The  court  was  of 
the  opinion  that  it  made  no  difference  whether  the  title 
to  the  subject  passed  at  point  of  shipment  or  when 
delivered,  so  far  as  its  character  as  the  subject  matter 
of  interstate  commerce  was  concerned.  Judgment  was 
for  the  American  Express  Company. 
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BULING  COUBT  CASE  No.  2 

Pennsylvania  vs.  Bearick,  Volume  203  United  States 
Reports,  Page  507. 

The  city  of  Sunbury,  Pennsylvania,  by  an  ordinance, 
made  it  unlawful  to  solicit  orders  for,  sell,  or  deliver, 
at  retail,  either  on  the  streets  or  by  travelling  from 
house  to  house,  foreign  or  domestic  goods,  without  a 
license,  for  which  a  large  fee  was  required. 

An  Ohio  corporation  employed  an  agent  to  solicit, 
in  Sunbury,  retail  orders  for  the  company  for  grocer- 
ies. When  the  Company  received  a  large  number  of 
such  orders,  it  filled  them  at  its  place  of  business  in 
Columbus,  Ohio,  by  wrapping  the  objects  of  the  several 
orders  in  distinct  packages,  and  sending  them  to 
Rearick.  The  packages  were  then  delivered  by  Rearick 
to  the  various  customers,  who  had  the  right  to  reject 
them  if  the  goods  were  not  as  ordered,  or  the  same  as 
the  sample  previously  shown.  Rearick  in  conducting 
the  business  in  this  manner,  procured  no  license  from 
Sunbury.  He  was  indicted  and  convicted  for  violating 
this  ordinance. 

He  contends  that  the  ordinance  was  unconstitu- 
tional, in  that  it  conflicted  with  Congressional  control 
over  interstate  commerce,  to  which  he  claims  to  have 
been  engaged,  in  delivering  the  packages  for  the  Ohio 
Corporation. 

Mr.  Justice  Holmes  said:  **The  Court  was  of  the 
opinion  that,  until  these  goods  were  delivered  in  pur- 
suance of  the  contracts  previously  made,  they  were 
still  subjects  of  interstate  commerce,  and  free  from  the 
control  of  State  or  Municipal  authorities.'*  Accord- 
ingly, it  was  decided  that  the  conviction  of  Rearick 
was  illegal. 
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RULING  LAW 
Story  Case  Answer 
In  determining  whether  or  not  a  given  transaction 
is  interstate  in  character,  it  is  immaterial  where  the 
contract  of  sale  was  made.  It  is  of  importance  only 
to  decide  whether  transportation,  interstate  in  char- 
acter, will  result  in  the  performance  of  the  contract. 

This  is  true  if  the  completion  of  the  sale  and  the 
transportation  is  in  a  different  state  from  its  incep- 
tion. The  Kuling  Court  Case  shows  that  the  commerce 
will  be  interstate  when  the  customer  is  in  another 
state,  although  the  goods  are  first  sent  to  an  agent  of 
the  seller  in  that  state.  Also,  the  courts  hold  that  a 
shipment  is  interstate  when  goods  are  sent  from  one 
state  to  another,  although  they  are  subject  to  final 
acceptance  or  rejection  by  the  consignee. 

C.  0.  D.  shipments;  that  is,  shipments  where  the 
carrier  acts  as  agent  for  the  vendor  and  title  does  not 
pass  to  the  commodity  until  payment  has  been  made, 
come  within  the  same  category.  These  are  interstate 
in  character.  "When  the  goods  to  be  sold  are  outside 
of  the  state,  and  are  shipped  in  for  a  particular  pur- 
chaser to  fulfill  an  order  from  him,  the  state  may  place 
no  impediments  upon  the  transfer  and  shipment. 

The  Story  Case  is  based  on  Dozier  vs.  Alabama, 
Volume  215  United  States  Eeports,  Page  124,  in  which 
the  court  held  that  the  shipment  of  the  picture  and 
frames  was  interstate,  and  not  subject  to  a  local 
license.  Mr.  Justice  Holmes  said  that  the  question  did 
not  depend  upon  where  the  contract  was  made,  or  the 
time  and  place  where  the  title  passed,  but  upon  broader 
considerations,  as  to  the  nature  of  the  shipment ;  that 
the  sale  and  shipment  of  the  frame  could  not  be  sepa- 
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rated  from  the  rest  of  the  dealing  so  as  to  sustain  the 
license  tax.  In  all  of  these  cases  we  can  deduce  the 
rule  that  if  a  shipment  is  made  interstate,  and  there 
is  reasonable  expectation  that  a  sale  will  be  completed, 
in  accordance  with  the  shipment,  it  is  interstate  in 
character,  and  not  subject  to  local  tax. 


I.     Itinerant  Salesman 
STORY  CASE 

The  "Wear  Well  Aluminum  Company  engaged  young 
men  who  attended  college  during  the  winter,  to  sell 
kitchen  ware  to  housewives  during  the  summer  vaca- 
tion months.  James  Bowman  of  Princeton  University, 
was  among  the  salesmen  who  entered  the  New  England 
states.  While  Bowman  was  working  in  a  small  town 
in  Maine,  the  local  police  officers  attempted  to  stop 
him,  until  he  had  paid  a  license  fee  which  under  a 
town  ordinance  all  itinerant  salesmen  were  compelled 
to  pay.  Bowman  wrote  to  his  employers,  the  Wear 
Well  Aluminum  Company,  for  advice  in  the  matter. 
How  should  the  company  instruct  him? 

BUUNG  COURT  CASE 

iState  of  loiva  vs.  Whitlock,  Volume  96  Iowa  Reports, 
Page  581. 

The  General  Assembly  of  the  State  of  Iowa  enacted 
a  law  which  provided :  * '  Any  itinerant  vendor  of  any 
drug,  nostrum,  ointment,  or  appliance  of  any  kind  in- 
tended for  the  treatment  of  diseases  or  injury,  etc., 
shall  pay  a  license  of  one  hundred  dollars  per  annum. 
Any  person  violating  this  section,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  upon  conviction, 
pay  a  fine  of  not  less  than  one  hundred  dollars,  and  not 
more  than  two  hundred  dollars. ' ' 
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Whitlock  was  engaged  in  the  business  of  selling 
proprietory  medicines  which  were  manufactured  in 
the  state  of  Minnesota,  and  were  owned  by  him  imtil 
he  sold  them.  He  travelled  over  the  state  of  Iowa  and 
offered  the  medicines  for  sale,  without  having  pro- 
cured a  license,  in  accordance  with  the  law  referred 
to  above.  He  was  indicted,  convicted,  and  fined  for 
violating  the  law  in  question.  He  contended  that  the 
acts  under  which  he  was  convicted  are  repugnant  to 
that  part  of  section  8,  of  Article  1  of  the  Constitution 
of  the  United  States,  which  gives  Congress  the  power 
to  regulate  interstate  commerce,  in  which  he  claims  he 
was  engaged  when  arrested. 

Mr.  Justice  Robinson  said:  *'It  is  true  that  the 
power  vested  in  Congress  to  regulate  commerce  among 
the  several  states  is  a  power  complete  in  itself  to  pre- 
scribe the  rules  by  which  that  commerce  is  to  be  gov- 
erned ;  that  it  is  co-extensive  with  the  subject  on  which 
it  acts,  and  cannot  be  stopped  at  the  external  boundary 
of  a  state,  but  enters  it,  and  is  capable  of  authorizing 
a  disposition  of  articles  of  commerce  so  that  they  be- 
come a  part  of  the  common  mass  of  the  property 
within  that  state.  But,  it  has  been  held  that  state  laws 
which  do  not  discriminate  between  residents  and  pro- 
ducts of  a  state  and  those  of  another  state,  which  are 
not  designed  to  interfere  in  any  manner  with  interstate 
commerce,  as  those  which  are  in  the  nature  of  a  simple 
tax  upon  sales  of  merchandise,  imposed  alike  upon  all 
persons,  whether  residents  or  non-residents  of  tHe 
state,  are  not  repugnant  to  the  Constitutional  provi- 
sion in  question. 

*'The  primary  object  of  the  acts  is  not  to  derive  a 
revenue  for  the  use  of  the  state,  but  in  large  part,  at 
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least,  to  protect  its  citizens  against  solicitation  and 
harmful  practices  oi  irresponsible  and  unknown  trav- 
elling vendors  of  drugs  and  other  articles  intended 
for  the  treatment  of  diseases  or  injury,  who,  in  carry- 
ing on  their  business,  publicly  confess  to  cure  or  treat 
diseases,  injuries  or  deformities,  and  thus  promote 
the  sale  of  their  wares  to  the  credulous.''  The  convic- 
tion was  affirmed. 

RULING  LAW 

Story  Case  Answer 

Itinerant  salesmen  or  peddlers  who  carry  with  them 
the  identical  goods  sold,  are  subject  to  local  ordinances 
and  state  statutes,  regulating  the  sale  of  such  goods. 
This  is  true  because  the  sales  made  by  them  are  not  a 
part  of  interstate  commerce,  although  the  goods  they 
sell  are  brought  into  the  state  by  them. 

If  in  the  Story  Case,  Bowman  merely  carried 
samples,  as  was  probably  the  case,  and  took  orders 
which  were  later  shipped  by  the  company,  he  was  en- 
gaged in  interstate  commerce,  and  not  amenable  to  the 
local  ordinances.  This  is  true,  although  he  distributed 
the  goods  to  his  customers. 


J.    When  Route  Between  Two  Points  in  One  State  lies 

Partly  in  Another  State 

STORY  CASE 

The  state  of  Pennsylvania  passed  a  law  taxing  the 
receipts  on  transportation  within  the  state,  including 
such  transportation  as  lay  between  two  points  within 
the  state,  although  part  of  the  route  lay  in  the  state  of 
New  York.  The  law,  however,  was  to  the  effect  that 
the  tax  in  the  latter  case  should  be  only  upon  the 
proportion  of  the  transportation  within  the  state  of 
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Pennsylvania.  The  Hudson  Valley  Railroad  Comp- 
any transported  goods  from  Philadelphia  to  other 
points  in  Pennsylvania  along  their  tracks,  which  ran 
for  only  a  few  miles  in  New  York  State.  The  state  of 
Pennsylvania  attempted  to  fix  tax  on  practically  the 
entire  rates  covering  this  transportation,  since  only  a 
small  part  of  the  route  lay  in  New  York.  The  Hudson 
Valley  Railway  Company  refused  to  pay  any  of  this 
tax  on  the  ground  that  it  was  an  interference  with 
interstate  commerce  and  unconstitutional.  What 
should  the  judges  decide  on  an  appeal  to  the  Supreme 
Court? 

BXTUNG  COUBT  CASE 

Kansas  City  Southern  Railway  Company  vs.  Hanley, 
Volume  187  United  States  Reports,  Page  618. 

The  Kansas  City  Railway  Company  owns  a  road 
running  through  several  states  and  territories.  Goods 
were  frequently  shipped  from  Fort  Smith,  Arkansas, 
to  Graniss,  Arkansas,  as  one  continuous  shipment. 
This  particular  route  was  partly  in  Arkansas  and  part- 
ly in  the  Indian  Territory,  but  the  two  points  of  the 
route — ^the  beginning  and  the  end — were  in  Arkansas. 
For  a  shipment  over  this  route  the  railroad  commis- 
sioners of  Arkansas  had  fixed  a  certain  rate.  The 
railroad  company  now  brings  this  bill,  asking  that  the 
commissioners  be  restrained  from  proceeding  to  en- 
force these  rates  so  fixed. 

The  commissioners  assert  their  right  to  fix  rates 
for  continuous  transportation  between  two  points  in 
Arkansas,  even  when  a  large  part  of  the  route  is  out- 
side the  state  through  the  Indian  Territory. 

Mr.  Justice  Holmes  said:  **The  transportation  of 
these  goods  certainly  went  outside  of  Arkansas,  and 
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we  are  of  the  opinion  that  in  its  aspect  of  commerce 
it  was  not  confined  within  the  state.  Suppose  that  the 
Indian  Territory  were  a  state  and  should  try  to  regu- 
late such  traffic;  what  would  stop  it?  Certainly  not 
the  fiction  that  the  conunerce  was  confined  to  Ar- 
kansas. If  it  could  not  interfere,  the  only  reason  would 
be  that  this  was  commerce  among  the  states.  But,  if 
this  commerce  would  have  that  character  as  against 
the  state  supposed  to  have  been  formed  out  of  the 
Indian  Territory,  it  would  have  it  equally  as  against 
the  state  of  Arkansas.  If  one  could  not  regulate  it, 
the  other  could  not."  Judgment  was  given  for  the 
Kansas  City  Railway  Company. 

RULING  LAW 

Story  Case  Answer 

By  the  weight  of  state  authority,  where  the  route 
between  two  points  within  one  state  lies  partly  in  an- 
other state,  the  commerce,  is  nevertheless,  purely  in- 
ternal. Iowa  and  Texas,  however,  hold  with  the 
United  States  that  such  traffic  is  interstate,  and  sub- 
ject to  Federal  control  only.  Of  course,  in  such  cases 
the  railroads  carry  their  point  to  the  Federal  Courts, 
and  ultimately  win. 

The  Ruling  Court  Case  should,  however,  be  carefully 
distinguished  from  the  Story  Case.  Even  the  United 
States  courts  agree  that  the  tax  in  the  Story  Case  is 
not  an  interference  with  interstate  commerce  and  is 
not  illegal.  In  the  case  of  Lehigh  Valley  Railroad 
Company  vs.  Pennsylvania,  upon  which  the  Story  Case 
is  based,  Mr.  Justice  Holmes  said:  ''that  was  the  case 
of  a  tax,  and  should  be  distinguished  from  an  attempt 
of  the  state  to  regulate  the  transportation  while  out- 
side of  its  borders."    The  tax  was  determined  in  re- 
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spect  of  receipts  for  the  proportion  of  transportation 
within  the  state  borders,  and  is  not  interference  with 
interstate  commerce. 

The  Hudson  Valley  Railway  Company,  in  the  Story 
Case,  must  lose. 


K.    Agreement  of  Stock  Brokers,  Distinguished  from 

Agreement  of  Sellers 

STOBY  CASE 

The  New  Orleans  Cotton  Exchange  is  an  organiza- 
tion created  among  the  cotton  brokers  of  that  city  to 
regulate  the  manner  of  buying  and  selling  cotton. 
James  Drew  was  the  manager  of  the  exchange,  whose 
members  acted  as  brokers  between  the  cotton  growers 
and  the  cotton  buyers  for  the  northern  and  European 
mills.  Consignments  of  cotton  were  received  from  the 
various  states,  and  when  sold,  the  broker  accounted  to 
the  grower  for  the  proceeds,  less  his  selling  commis- 
sion. In  the  fall  of  1914,  the  cotton  exchange  made 
certain  stringent  rulings,  as  a  result  of  the  European 
war,  concerning  the  advancement  of  money  on  cotton 
and  the  holding  of  security  by  the  brokers.  Because 
of  these  rulings,  the  local  United  States  attorney  was 
under  the  impression  that  there  was  an  interference 
with  interstate  commerce,  and  brought  an  action 
against  Drew,  as  manager,  to  test  the  validity  of  the 
rulings.    What  shall  be  done? 

RULING  COUBT  CASE 

United  States  vs.  Hopkins,  Volume  171  United 
States  Reports,  Page  578. 

Henry  Hopkins,  and  others  named  as  defendants, 
were  members  of  a  voluntary  unincorporated  associa- 
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tion  known  as  the  Kansas  City  Live  Stock  Exchange. 
They  were  engaged  in  their  business  at  its  stock  yards, 
situated  partly  in  Kansas  City,  Missouri,  and  partly 
in  Kansas  City,  Kansas.  The  business  of  its  members 
individually  was  to  receive  live  stock  from  owners 
from  various  states.  After  receiving  them,  they  pre- 
pared the  stock  for  market,  sold  the  same,  and  ac- 
counted to  the  owners  for  their  portion  of  the  proceeds. 
Each  member  individually  solicited  stock  from  cattle 
growers,  and  advanced  money  to  them  on  such  consign- 
ments. The  association  referred  to  above,  adopted 
certain  rules  to  govern  each  member  in  his  individual 
business.  The  rules  forbade  a  member  to  buy  from 
any  commission  merchant  in  Kansas  City,  who  was  not 
a  member  of  the  exchange.  One  of  the  main  rules  was 
that  commission  for  selling  stock  should  be  governed 
by  the  association ;  that  no  member  should  sell  for  any 
commission  less  than  that  fixed  by  the  association. 
This  was  an  action  brought  by  the  United  States 
attorney  against  Hopkins  and  others.  The  United 
States  contended  that  the  agreement  herein  referred 
to  was  in  violation  of  the  act  of  Congress,  which  for- 
bade monopolies  and  agreements  in  restraint  of  trade 
and  commerce. 

Hopkins  contended  that,  assuming  their  agreement 
was  in  restraint  of  trade,  it  did  not  fall  within  the 
congressional  statute,  because  they  were  not  in  any 
sense  engaged  in  interstate  commerce. 

Mr.  Justice  Peckham  said :  * '  To  treat  as  condemned 
by  the  act,  all  agreements  under  which,  as  a  result, 
the  cost  of  conducting  an  interstate  commercial  busi- 
ness may  be  increased,  would  enlarge  the  application 
of  the  act  far  beyond  the  fair  meaning  of  the  language 
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used.  There  must  be  some  direct  and  immediate 
effect  upon  interstate  commerce  in  order  to  come 
within  the  act.  The  state  may  levy  a  tax  upon  the 
earnings  of  a  commission  merchant  which  were  real- 
ized out  of  the  sales  of  property  belonging  to  non- 
residents, and  such  a  tax  is  not  one  upon  interstate 
commerce,  because  it  affects  it  only  incidentally  and 
remotely,  although  certain  money  agreements  suggest 
themselves  which  relate  only  to  facilities  furnished 
commerce,  or  else  touch  it  only  in  an  indirect  way, 
while  possibly  enhancing  the  cost  of  transacting  the 
business,  and  which  at  the  same  time  we  would  not 
think  of  as  agreements  in  restraint  of  interstate  com- 
merce. It  is  difficult  to  imagine  agreements  of  the 
character  indicated.  For  example,  cattle,  when  trans- 
ported long  distances  by  rail,  require  rest,  food  and 
water.  To  give  them  these  accommodations,  it  is 
necessary  to  take  them  from  the  car  and  put  them  in 
pens  or  other  places  for  their  safe  reception.  Would 
an  agreement  among  the  landowners  along  the  line  not 
to  lease  their  lands  for  less  than  a  certain  sum  be  a 
contract  within  the  statute  as  being  in  restraint  of 
trade  or  commerce  ?  Would  it  be  such  a  contract  even 
if  the  lands,  or  some  of  them,  were  necessary  for  use 
in  furnishing  the  cattle  with  suitable  accommodations  ? 
Would  an  agreement  between  the  dealers  in  corn  at 
some  station  along  the  line  of  the  road  not  to  sell  it 
below  a  certain  compensation  come  within  the  restric- 
tion of  the  statute?  In  our  opinion  aU  these  queries 
should  be  answered  in  the  negative." 

In  accordance  with  the  opinion,  the  court  con- 
cluded that  this  agreement  concerned  a  mere  incident 
of  commerce,  the  effect  of  wliich  upon  interstate  com- 
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merce  is  so  slight  and  indirect  as  not  to  come  within 
the  statute  in  question.  Judgment  was  given  for 
Hopkins. 

EULING  COURT  CASE  No.  2 

United  States  vs.  Swift  and  Company,  Volume  196 
United  States  Reports,  Page  375. 

Swift  and  Company  were  engaged  in  the  business  of 
buying  live  stock  at  the  stock  yards  in  Chicago,  Omaha, 
and  at  other  cities,  and  slaughtering  such  live  stock 
at  their  respective  plants,  and  converting  the  live  stock 
into  fresh  meat  for  human  consumption.  They  were 
also  engaged  in  the  business  of  selling  the  meat  at 
various  places  throughout  the  United  States.  It  ap- 
peared that  Swift  and  Company,  together  with  other 
defendants,  controlled  about  six-tenths  of  the  whole 
trade  and  commerce  in  fresh  meats  among  the  states. 
In  order  to  restrain  competition  among  themselves  as 
to  the  purchase  of  live  stock,  the  defendants  agreed 
among  themselves  never  to  bid  competitively  for  the 
purchase  of  live  stock ;  to  bid  up  prices  for  a  few  days 
in  order  to  induce  the  cattle  men  to  send  cattle  to  the 
stock  yards,  and  then  let  the  prices  drop,  much  to  the 
disadvantage  of  the  cattle  men. 

The  United  States  attorney  now  brings  this  action 
against  Swift  and  Company  and  other  defendants,  for 
their  violation  of  the  law  prohibiting  combinations  in 
restraint  of  trade  and  commerce.  Swift  and  Company 
contended  that  its  agreement  did  not  concern  inter- 
state commerce,  and,  therefore,  was  not  within  the  law 
referred  to. 

Mr.  Justice  Holmes  said:  "The  line  is  distinct  be- 
tween this  case  and  United  States  vs.  Hopkins,  Volume 
171  United  States,  Page  578.     All  that  was  decided 
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there  was  that  the  local  business  of  commission  mer- 
chants was  not  commerce  among  the  states,  even  if 
what  the  brokers  were  employed  to  sell  was  an  object 
of  such  commerce.  The  brokers  were  not  like  the  de- 
fendants before  us,  themselves  the  buyers  and  sellers. 
They  furnished  only  certain  facilities  for  the  sales. 
Therefore,  the  effect  of  the  combination  of  brokers 
upon  commerce  was  only  indirect  and  not  within  the 
act.  Here,  the  subject  matter  in  sales,  and  the  very 
point  of  the  combination  is  to  restrain  and  monopolize 
commerce  among  the  states  in  respect  to  such  sales. 
For  the  foregoing  reasons,  we  are  of  the  opinion  that 
the  carrying  out  of  the  scheme  alleged,  by  the  means 
set  forth,  properly  may  be  enjoined.  Judgment  was 
given  for  the  United  States. 

BUUNQ  LAW 

Story  Case  Answer 

The  courts  will  not  go  to  the  extreme  of  saying  that 
all  transactions  which  are  incidental  to  interstate  com- 
merce come  within  Federal  control.  If  this  were  true, 
practically  every  man's  occupation  would  come  within 
the  scope  of  national  control.  We  have  already 
learned  that  manufacture  is  not  commerce.  Now,  if  a 
business  is  a  mere  aid  or  facility  to  interstate  com- 
merce, or  a  by-product  of  the  same,  it  is  not  interstate 
in  character,  and  not  subject  to  Federal  control. 

The  brokers,  in  the  Story  Case,  were  not  doing  an 
interstate  business,  and,  therefore,  the  local  Federal 
attorney  is  in  the  wrong. 

II.  NATURE  OF  POWER  OF  CONGRESS 

A.    Subjects  National  in  Scope 

STOBY  CASE 

The  state  of  California  passed  a  law  levying  a  tax 
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upon  bills  of  lading  for  gold  and  silver  transported 
from  any  place  in  that  state  to  another  out  of  the 
state.  Almy  opposed  this  law,  refusing  to  pay  taxes, 
on  the  ground  that  the  state  was  interfering  with  inter- 
state commerce,  in  that  this  was  a  subject  matter 
national  in  scope.  He  contended  that  bills  of  lading 
were  necessary  to  the  transaction  of  commerce,  and 
that  the  tax  amounted  to  a  duty  on  exports.  The  state 
of  California  maintained  that  Congress  had  never  ex- 
pressly forbidden  such  a  tax,  and,  therefore,  it  could 
be  levied.  How  should  the  United  States  court  answer 
this? 

RULING  COURT  CASE  No.  1 

Board  of  Wardens  vs.  Cooley,  Volume  12  Howard, 
United  States  Reports,  Page  298. 

The  state  of  Pennsylvania,  by  law,  provided  that 
every  vessel  coming  into  port  at  Philadelphia,  or  leav- 
ing the  same,  should  secure  the  services  of  a  pilot.  It 
was  further  provided  that,  in  case  a  pilot  was  not 
secured  in  accordance  with  the  provision  of  the  law 
in  question,  the  owner  of  such  vessel  should  forfeit 
and  pay  to  the  warden,  to  the  use  of  the  society  for 
the  relief  of  distressed  pilots,  their  widows  and  chil- 
dren, a  sum  of  money  named  in  the  statute.  Cooley 
was  the  owner  of  a  vessel,  the  master  of  which  failed 
to  comply  with  the  provision  of  the  law.  The  Board 
of  "Wardens  brings  this  action  to  recover  the  penalty 
provided  by  statute. 

Cooley  resisted  the  payment  of  this  penalty  on  the 
ground  that  the  Pennsylvania  law  was  unconstitu- 
tional. He  contended  that  Congress  was  given  exclu- 
sive power  to  regulate  all  interstate  commerce,  and 
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any  regulation  of  interstate  commerce  by  a  state  was 
unconstitutional. 

The  Board  of  Wardens  contended  that,  in  respect  to 
the  powers  expressly  given  to  Congress,  the  state 
might  continue  to  regulate  such  matters  until  Congress 
had  exercised  its  constitutional  power  to  regulate  the 
same. 

Mr.  Justice  Curtis  said:  "We  are  brought  directly 
and  unavoidably  to  the  consideration  of  the  question 
whether  the  grant  of  the  commercial  power  to  Con- 
gress did  per  se  deprive  the  states  of  all  power  to 
regulate  pilots.  This  question  has  never  been  decided 
by  this  court.  The  grant  of  commercial  power  to  Con- 
gress does  not  contain  any  terms  expressly  excluding 
states  from  exercising  authority  over  its  subject 
matter.  If  they  are  excluded,  it  must  be  because  the 
nature  of  power,  thus  granted  to  Congress,  requires 
that  a  similar  should  not  exist  in  the  state. 

**Now  the  power  to  regulate  commerce,  embraces  a 
vast  field,  containing  not  only  many,  but  exceedingly 
various  subjects,  quite  unlike  in  their  nature;  some 
imperatively  demanding  a  single  uniform  rule,  operat- 
ing equally  on  the  commerce  of  the  United  States  in 
every  port,  and  some,  like  the  subject  now  in  question, 
as  imperatively  demanding  that  diversity,  which  alone 
can  meet  the  local  necessities  of  navigation.  What- 
ever subjects  of  this  power  are  in  their  nature,  national, 
or  admit  of  only  one  imif  orm  system  or  plan  of  regula- 
tion, may  justly  be  said  to  be  of  such  a  nature  as  to 
require  exclusive  legislation  by  Congress.  That  this 
cannot  be  affirmed  of  laws  for  regulation  of  pilots 
and  pilotage  is  clear.  Judgment  was  given  for  the 
Board  of  Wardens. 
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BUUNa  OOXTBT  CASE 

United  States  vs,  Adair,  Volume  208  United  States 
Reports,  Page  161. 

The  Congress  of  the  United  States  passed  an  act 
providing  that  no  common  carriers  should  discharge 
an  employee  or  otherwise  discriminate  against  him,  be- 
cause of  his  membership  in  a  labor  corporation,  asso- 
ciation, or  organization.  It  was  further  provided  that 
in  case  an  employee  was  discharged  for  such  reason, 
the  person  or  corporation  so  discharging  him,  should, 
upon  indictment  and  conviction,  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars,  and  not  more  than 
one  thousand  dollars. 

William  Adair,  an  agent  of  the  Louisville  and  Nash- 
ville Railway  Company,  a  corporation  engaged  in  inter- 
state commerce,  discharged  one  0.  B.  Coppage,  as 
fireman,  from  the  employment  of  the  company,  because 
of  the  fact  that  Coppage  had  become  a  member  of  a 
certain  labor  organization  known  as  the  Order  of 
Locomotive  Firemen.  Because  of  this,  Adair  was  con- 
victed and  fined,  in  accordance  with  the  provision  of 
the  statute.  He  contended  that  the  act  was  unconsti- 
tutional. Although  Congress  has  the  power  to  regu- 
late interstate  commerce,  he  contended  that  such 
regulations  must  be  limited  to  interstate  commerce 
itself,  or  matter  closely  related  thereto ;  that  the  ques- 
tion of  labor  organization  is  so  remotely  to  interstate 
commerce  that  Congress  has  no  power  over  it. 

Mr.  Justice  Harlan  said:  "Manifestly,  any  rule  pre- 
scribed for  the  conduct  of  interstate  commerce,  in 
order  to  be  within  the  competency  of  Congress  imder 
its  power  to  regulate  commerce  among  the  states,  must 
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have  some  real  or  substantial  relation  to  or  connection 
with  the  commerce  regulated.  But  what  possible  legal 
or  logical  connection  is  there  between  an  employee's 
membership  in  a  labor  organization  and  the  carrying 
on  of  interstate  commerce?  Such  relation  to  a  labor 
organization  cannot  have  in  itself  and  in  the  eye  of  the 
law,  any  bearing  upon  the  commerce  -with  which  the 
employee  is  connected  by  his  labor  and  services.  Labor 
associations,  we  assume,  are  organized  for  the  general 
purpose  of  improving  or  bettering  the  conditions  and 
conserving  the  interests  of  its  members  as  wage  earn- 
ers— an  object  entirely  legitimate  and  to  be  com- 
mended rather  than  condemned.  But,  surely,  those 
associations,  as  labor  organizations,  have  nothing  to 
do  with  interstate  commerce  as  such.  The  statute  in 
question  is  unconstitutional,  as  having  no  immediate 
relation  to  interstate  commerce.  Judgment  was  given 
for  Adair. 

EUUNG  LAW 
Story  Case  Answer 

The  United  States  Constitution  expressly  gives  Con- 
gress power  over  interstate  commerce.  It  does  not 
expressly  deny  power  to  the  states,  and,  therefore,  it 
has  been  maintained  that  the  states  possessed  power  to 
act  when  Congress  did  not  cover  a  particular  field.  In 
Gibbons  vs.  Ogden,  Chief  Justice  Marshall  declared 
that  the  power  of  Congress  over  commerce  was  exclu- 
sive, and  admitted  of  no  state  action  whatsoever.  The 
case  of  Cooley  vs.  Board  of  Wardens  seems  to  express 
the  law  as  it  is  today.  Whatever  subjects  of  interstate 
commerce  are  national,  and  by  their  nature  admit  of 
only  one  uniform  system  of  laws,  or  plan  of  regulation, 
may  justly  be  said  to  be  exclusively  within  the  control 


INTERSTATE    COMMERCE       195 

of  Congress.  If  the  subject  will,  in  its  nature,  permit 
either  of  national  or  state  control,  the  state  may  regu- 
late it  until  Congress  acts,  when  the  state  regulation 
ceases,  insofar  as  it  is  inconsistent  with  Federal  law. 
The  Story  Case  is  an  illustration  of  a  subject  national 
in  scope,  and  the  state  tax  is  an  interference  with  inter- 
state commerce,  although  Congress  has  not  legislated. 
The  case  of  Cooley  vs.  Board  of  Wardens  illustrates 
how  a  state  can  act  until  Congress  forbids  by  its  own 
legislation.  The  case  of  Adair  vs.  United  States  illus- 
trates a  subject  only  state-wide  in  scope,  over  which 
Congress  has  no  control,  and,  therefore,  its  law  with 
reference  thereto  is  unconstitutional. 

There  are  several  recent  Supreme  Court  cases  which 
illustrate  the  rule  laid  down  in  Cooley  vs.  Board  of 
Wardens,  to  the  effect  that  a  state  may  act  in  some 
cases,  although  the  subject  matter  is  national  in  scope. 
In  Reid  vs.  Colorado,  a  Colorado  statute  regulating 
the  shipment  of  cattle  into  the  state,  was  in  question, 
and  it  was  contended  that  the  statute  conflicted  with 
the  Animal  Industry  Act  of  Congress.  The  state  law 
in  question  forbade  the  shipment  of  cattle  into  Col- 
orado during  certaia  seasons  to  avoid  infection,  unless 
they  were  kept  north  of  a  certaia  line  for  ninety  days. 
Said  Justice  Harlan:  ''The  difficulty  with  Reid's  case 
is  that  Congress  has  not  by  any  statute  covered  the 
whole  subject  of  transportation  of  live  stock  among 
the  several  states,  and  has  left  a  wide  field  for  the 
exercise  by  the  states  of  their  power  by  appro- 
priate regulation,  to  protect  their  domestic  animals 
against  contagious  diseases."  In  the  same  way,  a 
recent  New  York  decision  upholds  a  state  statute  pre- 
scribing eight  hours  as  the  working  time  for  operators 
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of  signal  towers.  This  is  in  face  of  the  fact  that  Con- 
gress has  forbidden  interstate  carriers  from  keeping 
tower  operators  on  duty  more  than  nine  hours.  Said 
the  court:  *' There  is  no  conflict;  the  state  has  simply 
supplemented  the  action  of  the  Federal  authorities.  It 
is  the  same  as  if  Congress  has  enacted  that  the  classes 
of  employees  named  might  be  employed  for  nine  hours 
or  less.'* 

Local  and  state  regulations  are  applicable  to  the  fol- 
lowing subjects  so  long  that  they  have  passed  no  con- 
flicting laws:  regulation  of  pilots,  quarantine  and 
inspection  laws,  policing  of  harbors,  improvement  of 
navigable  channels,  regulation  of  wharves,  piers,  docks, 
construction  of  dams,  bridges,  and  establishment  of 
ferries. 


III.    NATURE  OF  THE  POWERS  OF  THE  STATE 

A.    State  Police  Power  as  Affecting  Commerce 

8T0BY  CASE 

In  order  to  more  effectually  regulate  the  consump- 
tion of  liquor  in  the  state.  South  Carolina  passed  a 
law  making  it  illegal  to  have  any  liquor  in  one's  pos- 
session purchased  outside  of  the  state,  while  permitting 
the  possession  of  liquor  purchased  at  a  state  dis- 
pensary. Walter  HoUeyman  imported  liquor  into  the 
state,  and  when  indicted,  contested  the  constitution- 
ality of  this  act.  He  maintained  that  the  law  was  an 
unreasonable  discrimination  against  interstate  com- 
merce.   Will  the  act  be  sustained  as  constitutional? 

BUUNG  COURT  CASE  No.  1 

Husen  vs.  The  Railroad  Company. 
The  legislature  of  the  state  of  Missouri  passed  an 
act  providing  that  **no  Texas,  Mexican  or  Indian 
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cattle  shall  be  driven  or  otherwise  conveyed  into  or 
remain  in  any  comity  in  this  state,  between  the  first 
day  of  March  and  the  first  day  of  November  in  each 
year,  by  any  person  or  persons  whatsoever.''  It  was 
further  provided  by  the  act  that  any  persons  violating 
the  act  should  be  liable  for  all  damages  sustained  by 
any  person  on  account  of  any  disease  communicated 
by  such  cattle. 

The  railroad  company  herein,  not  regarding  the 
statute,  conveyed  cattle  into  the  state  of  Missouri  be- 
tween the  first  day  of  March  and  the  first  day  of 
November.  Cattle  belonging  to  Husen  were  infected 
with  a  disease  by  the  cattle  so  brought  in  by  the  com- 
pany. Husen,  thereupon,  brought  this  action  for 
damages.  The  railroad  contended  that,  although  a 
state  may  regulate  commerce,  even  though  affecting 
interstate  commerce,  yet  such  regulations  must  be 
reasonable,  and  that  this  law  in  question  was  wholly 
unreasonable  and  void. 

Mr.  Justice  Strong  said:  **We  admit  that  the  de- 
posit in  Congress  of  the  power  to  regulate  foreign  com- 
merce among  the  states  was  not  a  surrender  of  that 
which  may  properly  be  denominated  police.  "What  that 
is,  it  is  difficult  to  define  with  sharp  precision.  It  is 
generally  said  to  extend  to  making  regulations  pro- 
motive of  domestic  order,  morals,  health  and  safety. 
While  we  unhesitatingly  admit  that  a  state  may  pass 
sanitary  laws  and  laws  for  the  protection  of  life, 
liberty,  health  or  property,  within  its  borders;  while 
it  may  prevent  persons  and  animals  suffering  under 
contagious  or  infectious  diseases,  or  convicts,  etc.,  from 
entering  the  state ;  while  for  the  purpose  of  self-pro- 
tection it  may  establish  quarantine,  and  reasonable  in- 
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spection  laws,  it  may  not  interfere  with  transportation 
into  or  through  the  state,  beyond  what  is  absolutely 
necessary  for  its  self -protection. '  * 

It  was  held  that  this  law  was  wholly  unreasonable 
as  far  as  state  police  power  over  commerce  was  con- 
cerned, and,  therefore,  unconstitutional.  Judgment 
was  given  for  the  raUroad  company. 

BUUNG  OOUBT  CASE  No.  2 

Minnesota  vs.  Barber,  Volume  136  United  States  Re- 
ports, Page  313. 

The  state  of  Minnesota,  by  law,  provided  for  the  in- 
spection of  all  animals  intended  for  human  consump- 
tion, before  such  animals  were  slaughtered.  It  was 
further  provided  that  any  person  who  sold  any  meat 
in  the  state  of  Minnesota  should  be  guilty  of  a  mis- 
demeanor, unless  he  could  show  that  the  animals  from 
which  the  meat  came,  had  been  inspected  and  passed 
by  the  proper  state  authorities.  Barber  was  convicted 
for  a  violation  of  this  statute,  in  that  he  sold  meat 
which  had  been  slaughtered  in  Illinois,  the  live  animals 
not  having  been  inspected  by  Minnesota  officers  as  re- 
quired by  law  in  that  state.  Barber  contended  that 
the  law  was  void  in  that,  as  a  police  regulation,  it 
unreasonably  restricted  interstate  commerce,  although 
purporting  to  be  a  health  measure. 

Mr.  Justice  Harlan  said:  **A  law  providing  for  the 
inspection  of  animals  whose  meats  are  designed  for 
himian  food,  cannot  be  regarded  as  a  rightful  exertion 
of  the  police  powers  of  the  state,  if  the  inspection  pre- 
scribed is  of  such  a  character,  or  is  burdened  with  such 
conditions,  as  will  prevent  altogether  the  introduction 
into  the  state  of  sound  meats,  the  product  of  animals 
slaughtered  in  other  states.    It  is  one  thing  for  a  state 
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to  exclude  from  its  limits  cattle,  sheep  or  swine 
actually  diseased,  or  meats  that  by  reason  of  their 
condition,  or  the  condition  of  the  animals  from  which 
they  are  taken,  are  unfit  for  human  food,  and  punish 
all  sales  of  such  animals  or  of  such  meats  within  its 
limits.  It  is  quite  a  different  thing  for  a  state  to 
declare,  as  does  Minnesota,  by  the  necessary  operation 
of  its  statute,  that  fresh  beef,  veal,  mutton,  lamb  or 
pork — articles  that  are  used  in  every  part  of  this 
country  to  support  human  life — shall  not  be  sold  for 
human  food  within  its  limits,  imless  the  animals  from 
which  such  meats  are  taken  are  inspected  in  that  state, 
or,  as  is  practically  said,  unless  the  animals  are 
slaughtered  in  that  state."  Judgment  was  held  that 
the  law  was  unconstitutional,  and  that  Barker  was 
illegally  convicted. 

EXXLINa  COURT  CASE  No.  3 

Alabama  vs,  Nashville,  Chattanooga,  S  St.  Louis 
Railway  Company,  Volume  128  United  States  Reports, 
Page  96. 

The  legislature  of  the  state  of  Alabama  passed  a 
law  providing  that  any  person,  afflicted  with  color 
blindness,  or  partial  loss  of  visual  power,  should  be 
disqualified  from  serving  on  any  railroad  line  in  the 
state,  as  engineers,  firemen,  conductors,  brakemen,  or 
in  any  other  position  which  requires  the  use  of  dis- 
crimination of  forms  or  color  signals.  The  law  made 
it  a  misdemeanor,  punishable  by  a  fine  of  $50  to  $500, 
for  any  person  to  serve  in  any  such  capacity  without 
a  certificate  from  certain  state  medical  authorities  as 
to  his  visual  power.  It  further  provided  that  any  rail- 
road which  should  engage  any  such  servant  or  agent, 
who  has  no  such  certificate,  should  be  guilty  of  a  mis- 
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demeanor  and  punishable  by  a  fine  of  $50  to  $500. 

The  railroad  company,  defendant  in  this  action,  did 
employ  a  train  conductor  who  had  no  certificate  from 
the  medical  authorities  of  Alabama,  as  required  by 
law.  The  company  was  convicted  and  fined  $50.  It 
contended  that  it  was  engaged  in  interstate  commerce, 
and  not  subject  to  control  by  the  state ;  that  the  state 
law  in  question  came  into  conflict  with  the  Federal 
control  over  interstate  commerce  and  was,  therefore, 
void,  and  the  fine  imposed  upon  it  was  illegal. 

Mr.  Justice  Field  said:  **It  is  conceded  that  the 
power  of  Congress  to  regulate  interstate  commerce  is 
plenary ;  that,  as  incident  to  it,  Congress  may  legislate 
as  to  the  qualifications,  duties,  and  liabilities  of  em- 
ployees and  others  on  railway  trains  engaged  in  that 
commerce ;  and  that  such  legislation  will  supersede  any 
state  action  on  the  subject.    But  until  such  legislation 
is  had,  it  is  clearly  within  the  competency  of  the  state 
to  provide  against  accidents  on  trains  whilst  within 
their  limits.    Indeed,  it  is  a  principle  fully  recognized 
by  decisions  of  state  and  Federal  courts  that  wherever 
there  is  any  business  in  which,  either  from  the  pro- 
ducts created  or  instrumentalities  used,  there  is  danger 
of  life  or  property,  it  is  not  only  within  the  power  of 
the  state,  but  is  among  its  plain  duties  to  make  provi- 
sions against  accidents  likely  to  follow  in  such  busi- 
ness, so  that  the  dangers  attending  it  may  be  guarded 
against,  so  far  as  is  practicable."    Judgment  was  held 
that  the  conviction  was  legal,  and  should  be  affirmed. 

RUUNQ  LAW 

Story  Case  Answer 
When  through  the  Constitution  of  the  United  States, 
the  individual  states  surrendered  their  power  to  con- 
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trol  interstate  commerce,  they  did  not  at  the  same  time 
give  away  powers  necessary  to  promote  the  public 
health  and  public  welfare  of  their  respective  citizens. 
Each  state,  therefore,  may  reasonably  interfere  with 
interstate  commerce.  It  is  difficult  to  determine  the 
scope  of  this,  commonly  known  as  the  "  police  power. ' ' 
It  extends  to  making  regulations  promotive  of  domes- 
tic morals,  order,  health  and  safety.  This  includes  the 
power  to  pass  laws  for  the  inspection  of  articles  of 
interstate  commerce,  and  the  levying  of  a  small  tax  to 
pay  the  costs  of  this  inspection.  It  is  under  police 
power  that  numerous  regulations  are  made  by  the 
state  pertaining  to  public  safety,  and  convenience  in 
connection  with  railways  and  other  public  service  cor- 
porations doing  an  interstate  business.  This  is  illus- 
trated by  the  Ruling  Court  Case — Hennington  vs. 
Georgia;  a  statute,  declaring  that  the  transportation 
of  freight  should  be  suspended  on  Sunday,  was  upheld 
as  a  part  of  the  policy  of  Georgia  to  promote  the  gen- 
eral welfare  of  its  people.  The  Supreme  Court  said, 
however,  in  a  recent  case  involving  an  ordinance  for- 
bidding the  sale  of  theatre  tickets  to  persons  known  as 
ticket  scalpers,  that  the  ordinance  was  not  valid  under 
the  police  power,  since  the  law  did  not  involve  public 
health,  public  morals  or  safety.  The  state,  therefore, 
could  not  legislate  on  the  matter,  and  it  couldn't  grant 
the  power  to  the  city.  In  order  to  be  a  valid  exercise 
of  police  power,  a  state  law  must  be  a  reasonable  exer- 
cise of  that  power,  and  must  not  discriminate  against 
commerce  coming  from  without  the  state. 

The  Story  Case,  based  upon  State  vs.  HoUeyman, 
Volume  45  Lawyers'  Reports  Annotated,  Page  567, 
illustrates  a  law  which  was  held  to  be  an  imjust  dis- 
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crimination  against  interstate  commerce,  and,  there- 
fore, Tinconstitutional.  It  was  held,  however,  that  a 
law  restricting  to  state  officials,  the  privilege  of  im- 
porting liquors  for  sale,  was  not  an  unreasonable  dis- 
crimination, for  any  citizen  might  import  for  his  own 
use. 

The  so  called  '*Jim  Crow"  laws  of  the  southern 
states,  separating  negroes  and  whites  in  public  places, 
have  been  held  unconstitutional  as  an  unreasonable 
interference  with  interstate  commerce,  when  applied 
to  traffic  across  state  lines. 

In  determining  whether  or  not  a  police  law  is  reason- 
able, the  courts  do  not  take  as  criterion  their  own 
judgment;  the  test  is  not  whether  the  judges  would 
have  passed  this  particular  rule,  but  whether,  viewing 
the  subject  nationally,  it  could  be  determined  that  the 
law-makers  might  have  acted  as  reasonable  men  in 
passing  the  law.  The  laws  passed  by  a  number  of 
states  forbidding  the  transportation  of  liquors  within 
the  state,  have  been  the  subject  for  much  controversy 
and  litigation.  These  cases  have  excited  extraordi- 
nary interest  because  of  the  social  and  economic 
questions  involved.  We  have  already  noted  that  a 
state  may  prohibit  the  manufacture  of  liquor,  because 
this  precedes  commerce.  The  provision  against  trans- 
porting liquor  into  a  state  has  been  declared  unconsti- 
tutional as  affecting  in  a  national  way  a  legitimate 
article  of  trade.  Under  pressure  of  public  opinion, 
Congress  recently  passed  a  law  (the  Wilson  Act)  ex- 
pressly giving  a  state  the  power  to  control  shipments 
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into  the  state.  Under  this  law,  a  state  may  tax  and 
probably  forbid  the  sale  of  liquor  to  be  shipped  into 
the  state.  Under  this  law,  a  state  may  not  prohibit 
the  importation  into  the  state,  as  for  instance,  for  the 
use  of  the  importer  himself,  but  it  may  forbid  the 
soliciting  of  orders  for  non-resident  dealers. 


B.    When  the  Right  of  the  State  to  Tax  Ceases 

1.    Tax  Upon  Exports 

STORY  CASE 

On  April  first,  the  Pittsburg  Coal  and  Mining  Com- 
pany had  loaded  ten  barges  of  coal  in  Pennsylvania 
for  shipment  on  the  Ohio  River  to  Cincinnati,  Ohio. 
The  barges  belonged  to  the  Western  Shipping  Com- 
pany, and  were  awaiting  the  rise  of  the  river  from  the 
spring  rains  before  transit  to  Cincinnati.  The  local 
taxing  authorities  of  Pennsylvania  levied  a  personal 
property  tax  upon  the  coal,  to  which  the  Pittsburg 
Coal  and  Mining  Company  objected,  on  the  ground  that 
the  coal  was  a  part  of  interstate  commerce,  and  not 
subject  to  state  taxation.    Is  this  correct? 

EXJUNG  COURT  CASE 

Coe  vs.  Erral,  Volume  116  United  States  Reports, 
Page  517. 

Coe  had  cut  timber  in  New  Hampshire  which  was 
hauled  down  to  the  town  of  Erral,  on  the  Androscoggin 
River,  in  the  same  state,  for  the  purpose  of  transport- 
ing it  on  to  Lewiston,  Maine.  The  logs  were  left  in 
Erral  awaiting  an  opportune  time  for  their  trans- 
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portation.  While  here,  they  were  taxed  by  the  author- 
ities of  the  town.  This  was  an  action  by  Coe  to  have 
the  tax  upon  them  abated.  He  contended  that  they 
were  exports  from  the  state,  then  engaged  in  interstate 
commerce ;  since  such  was  the  case,  the  state  no  longer 
had  any  control  over  them.  Consequently,  it  was 
argued,  the  tax  should  be  abated. 

Mr.  Justice  Bradley  said:  ''Does  the  owners'  state  of 
mind  in  relation  to  the  goods — that  it  is  their  intent 
to  export  them,  and  their  partial  preparation  to  do 
so— exempt  them  from  taxation? 

**This  question  does  not  present  the  predicament  of 
goods  in  course  of  transportation  through  a  state, 
though  detained  for  a  time  within  the  state  by  low 
water  or  other  causes  of  delay,  as  was  the  case  of  the 
logs  cut  in  the  state  of  Maine,  the  tax  on  which  was 
abated  by  the  Supreme  Court  of  New  Hampshire. 
Such  goods  are  actually  already  in  the  course  of  trans- 
portation, and  are  clearly  under  the  protection  of  the 
Constitution.  The  goods  in  question  will  be  interstate 
commerce  when  actually  started  in  the  course  of  trans- 
portation to  another  state,  or  delivered  to  a  carrier  for 
such  transportation.  There  must  be  a  point  of  time 
when  they  cease  to  be  governed  exclusively  by  domestic 
and  begin  to  be  governed  and  protected  by  the  national 
law  of  commercial  regulation,  and  that  moment  seems 
to  us  a  legitimate  one  for  this  purpose,  in  which  they 
commence  their  final  movement  for  transportation 
from  the  state  of  their  origin  to  that  of  their  des- 
tination. '  * 

Since  the  logs,  in  this  case,  had  not  started  upon 
their  final  journey  from  the  state  of  their  origin,  it 
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was  held  that  they  were  taxable  by  the  state  of  New 
Hampshire.  Judgment  was  given  for  the  town  of 
Erral. 

BXnJNG  LAW 
Story  Case  Answer 

When  an  article  of  commerce  has  been  delivered  to 
a  common  carrier  for  the  purpose  of  shipment  to  an- 
other state,  or  it  has  been  actually  started  on  its  pas- 
sage out  of  the  state,  it  then  becomes  a  part  of 
interstate  coromerce;  the  power  of  the  state  to  tax, 
ceases,  and  the  power  of  Congress  becomes  operative. 
The  Ruling  Court  Case  shows  that  preparing  them  for 
shipment  is  not  sufficient;  there  must  be  delivery  to 
the  carrier  for  the  final  shipment  out  of  the  state,  or 
an  actual  starting  of  the  journey,  if  the  owner  himself 
is  shipping. 

In  the  Story  Case,  the  coal  has  been  delivered  to  a 
carrier  for  interstate  shipment,  and  the  local  state 
taxation  is  void. 


C.    The  Right  of  States  to  Tax  Imports 
1.    Arrival  of  Goods  at  Destinartion 
STOBY  CASE 

The  General  Oil  Company,  a  Tennessee  corporation, 
engaged  in  the  manufacture  and  sale  of  coaloil  through- 
out the  various  states,  with  its  principal  plant  in  Penn- 
sylvania, maintained  a  shipping  depot  at  Memphis, 
Tennessee.  Oil  was  forwarded  from  the  plant  in 
Pennsylvania  by  tank  cars  to  Memphis,  and  there 
loaded  into  barrels  for  shipment  to  southern  points, 
as  ordered.  The  state  of  Tennessee  levied  a  tax  upon 
all  the  oil  at  the  shipping  station.  To  this  the  com- 
pany objected,  on  the  ground  that  the  tax  was  an  inter- 
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ference  with  interstate  commerce.    Is  this  contention 
correct? 

BULING  COURT  CASE  No.  1 

Missouri  vs.  Wilton,  Volume  91  United  States  Re- 
ports, Page  275. 

"Wilton  was  indicted,  tried,  and  convicted  in  the  state 
of  Missouri  for  selling  goods  without  a  license.  The 
first  section  of  the  statute  under  which  he  was  indicted 
is  as  follows : 

"Whoever  shall  deal  in  the  selling  of  patent  or  other 
medicines,  goods,  wares,  or  merchandise,  which  are 
not  the  growth,  product,  or  manufacture  of  this  state, 
by  going  from  place  to  place  to  sell  the  same,  is  de- 
clared to  be  a  peddler.^' 

The  statute  then  prohibits  the  dealing  of  peddlers 
without  a  license,  and  imposes  a  penalty  for  failure  to 
comply  with  the  law. 

Wilton  contended  that  this  law  was  unconstitutional, 
in  that  the  requirement  of  procuring  a  license  was 
equivalent  to  a  tax  upon  imports,  and  in  violation  of 
that  part  of  the  Constitution  of  the  United  States 
which  forbids  a  state  to  levy  any  duty  upon  exports 
or  imports. 

Mr.  Justice  Field  said:  **The  general  power  of  the 
state  to  impose  taxes  in  the  way  of  licenses  upon  all 
pursuits  and  occupations  within  its  limits  is  admitted, 
but,  like  all  other  powers,  must  be  exercised  in  sub- 
ordination to  the  requirem^ents  of  the  Federal  Consti- 
tution. Where  the  business  or  occupation  consists  of 
the  sale  of  goods,  the  license  tax  required  for  its  pur- 
suit is  in  effect  a  tax  upon  the  goods  themselves. 

*'In  the  case  of  Brown  vs.  Maryland,  Volume  12 
Wheaton    Reports,    Page    425,    the    question    arose 
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whether  an  act  of  the  legislature  of  Maryland  requir- 
ing importers  of  foreign  goods  to  pay  the  state  a 
license  tax  before  selKng  them  in  the  form  and  condi- 
tion in  which  they  were  imported,  was  valid  and  con- 
stitutional. Treating  the  exaction  of  the  license  tax 
from  the  importers  as  a  tax  on  the  goods  imported, 
the  court  held  that  the  act  of  Maryland  was  in  conflict 
with  the  Constitution;  with  the  clause  prohibiting  a 
state,  without  the  consent  of  Congress,  from  laying 
any  impost  or  duty  on  imports  or  exports,  and  with 
the  clause  investing  Congress  with  the  power  to  regu- 
late commerce  with  foreign  nations." 

In  accordance  with  the  opinion,  the  law  involved  in 
the  case  was  declared  unconstitutional,  and  judgment 
was  given  for  Wilton. 

RULING  COURT  CASE  No.  2 

Brown  vs.  Houston,  Volume  114  United  States  Re- 
ports, Page  622. 

Brown  was  a  coal  dealer  in  the  city  of  New  Orleans. 
The  coal  which  he  sold  was  brought  into  Louisiana 
from  Pittsburg,  Pennsylvania,  by  boat.  One  year,  the 
tax  assessor  for  the  city  of  New  Orleans  levied  a  tax 
upon  a  boat  load  of  coal  afloat  in  the  Mississippi  River. 
The  tax  was  assessed  under  the  general  taxing  laws 
of  the  state,  which  provided  for  a  tax  upon  all  prop- 
erty within  the  state  at  the  time  the  assessment  was 
made.  Brown  refused  to  pay  the  tax,  and  the  taxing 
authorities  started  proceedings  to  seize  and  hold  the 
coal  in  question  for  the  tax.  Thereupon,  Brown  asked 
the  court  to  enjoin  this  procedure.  He  contended  that 
coal  in  its  condition  as  brought  into  the  state,  was  not 
subject  to  taxation  by  the  state,  because  it  would  un- 
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reasonably  interfere  with  interstate  commerce,  power 
of  which  was  vested  in  Congress.    . 

Mr.  Justice  Bradley  said :  **It  was  not  a  tax  imposed 
upon  the  coal  as  a  foreign  product,  or  as  the  product 
of  another  state  than  Louisiana,  nor  a  tax  imposed 
by  reason  of  the  coal  being  imported  or  brought  into 
Louisiana,  nor  a  tax  imposed  whilst  it  was  in  a  state 
of  transit  through  that  state  to  some  other  place  of 
destination.  It  was  imposed  after  the  coal  had  arrived 
at  its  destination,  and  was  put  up  for  sale.  The  coal 
had  come  to  its  place  of  rest,  for  final  disposal  or  use, 
and  was  a  commodity  in  the  market  of  New  Orleans. 
It  might  continue  in  that  condition  for  a  year  or  two 
years,  or  only  for  a  day.  It  had  become  a  part  of  the 
general  mass  of  property  in  the  state,  and  as  such  it 
was  taxed  for  the  current  year,  as  all  other  property 
in  the  city  of  New  Orleans  was  taxed.** 

It  was  held  that  the  tax  authorities  should  not  be 
enjoined  from  proceeding  to  collect  the  tax  in  question. 

BUIiING  LAW 

Story  Case  Answer 
A  state  may  not  levy  a  burden  upon  interstate  com- 
merce. Therefore,  it  cannot  levy  a  tax  upon  the 
receipts  of  transportation  from  another  state  until  the 
goods  lose  their  identity  as  interstate  commerce.  Also, 
a  state  may  not  tax  the  privilege  of  doing  an  inter- 
state business,  since  that  would  amount  to  an  indirect 
tax  on  the  commerce.  The  Euling  Court  Case  of  Wil- 
ton vs.  Missouri  is  an  example  of  an  indirect  burden 
upon  interstate  commerce.  If  the  state  of  Missouri 
had  levied  a  tax  upon  sewing  machines,  irrespective  of 
their  place  of  manufacture,  the  tax  upon  those  brought 
into  the  state  would  be  valid,  when  these  commodities 
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cease  their  transit;  also,  had  this  peddler's  tax  been 
levied  upon  all  peddlers  doing  business  within  the 
state,  whether  selling  machines  manufactured  within 
the  state  or  without,  the  tax  would  not  have  been  an 
unjust  discrimination  against  interstate  commerce,  and 
would  have  been  valid. 

It  is  frequently  difficult  to  determine  when  an  im- 
portation ceases  to  be  the  subject  of  interstate  com- 
merce and  becomes  a  part  of  the  property  of  the  state. 
It  is  agreed  that  goods  actually  in  transit  are  not 
subject  to  state  taxation.  But,  on  the  arrival  of  goods 
at  their  destination,  even  though  these  remain  in  the 
original  packages,  the  state  has  the  right  to  levy  a 
tax  for  the  protection  it  renders.  It  is  also  agreed 
that,  if  the  goods  have  a  temporary  situs  in  the  state, 
preparatory  to  being  shipped  elsewhere  under  orders, 
it  is  not  interstate  commerce  and  may  be  taxed.  The 
oil  company  in  the  Story  Case  must,  therefore,  pay  its 
tax. 


2.    The  Original  Package  Doctrine 
STOBY  CASE 

The  Welke  Oleomargarine  Company  maintained  a 
central  warehouse  and  office  in  Chicago,  Illinois,  and 
owned  plants  in  Ontario,  Canada,  and  Detroit,  Mich- 
igan, manufacturing  oleomargarine.  On  April  first, 
1915,  the  warehouse  in  Chicago  contained  $10,000 
worth  of  products,  prepared  in  ten-pound  packages  for 
sale  and  shipment  to  retail  dealers.  Two-thirds  of  this 
product  had  been  shipped  from  Canada,  and  the  bal- 
ance from  Detroit.  The  state  tax  assessor  levied  a  tax 
upon  the  entire  amount  of  butter,  to  which  the  Welke 
company  objected,  on  the  ground  that  the  product  re- 


210       INTERSTATE    COMMERCE 

mained  interstate  commerce,  since  it  was  in  the  original 
packages. 

About  the  same  time,  the  city  of  Chicago  passed  an 
ordinance  prohibiting  the  sale  of  oleomargarine,  unless 
the  packages  were  labeled  in  bold  letters  running  en- 
tirely across  one  side  with  the  word  *'oleo.''  To  this, 
the  Welke  Company  likewise  objected,  maintaining 
that  until  a  sale  had  been  made  by  it,  the  product  in 
the  original  package  remained  interstate  commerce, 
free  from  any  local  restriction.  In  which  contention, 
if  any,  is  the  company  right? 

EUUNG  OOUBT  CASE 

Tennessee  vs.  Austin,  Volume  179  United  States  Re- 
ports, Page  363. 

The  legislature  of  the  state  of  Tennessee  passed  an 
act  providing  that  it  should  be  a  misdemeanor  for  any 
person,  firm,  or  corporation  to  sell,  offer  to  sell,  or  to 
bring  into  the  state  for  the  purpose  of  selling,  cigar- 
ettes; and  that  a  violation  of  the  law  should  be  re- 
garded as  a  misdemeanor  punishable  by  a  fine  of  not 
less  than  $50. 

Austin  purchased  from  the  American  Tobacco  Com- 
pany, at  its  factory  in  Durham,  North  Carolina,  a  lot 
of  cigarettes  manufactured  by  that  company.  The 
cigarettes  were  in  small  pasteboard  boxes,  containing 
ten  each.  The  lot  of  separate  boxes  was  placed  in  a 
large  basket  and  carried  to  Nashville,  and  a  sale  of  a 
box  was  made.  For  this,  Austin  was  indicted  and  con- 
victed. He  contends  that  his  conviction  is  illegal.  He 
urges  that,  as  a  person  engaged  in  interstate  commerce, 
he  is  entitled  to  sell  any  article  once  within  any  state, 
so  long  as  the  original  package  is  not  broken ;  that,  so 
long  as  the  article  remains  in  the  original  package, 
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the  state  cannot  in  any  way  regulate  it  until  it  has 
been  once  sold. 

Mr.  Justice  Brown  said :  * '  The  real  question  in  this 
case  is  whether  the  size  of  the  package  in  which  the 
importation  is  actually  made  is  to  govern,  or  the  size 
of  the  package  in  which  bona  fide  transactions  are 
carried  on  between  the  manufacturers  and  the  whole- 
sale dealers  residing  in  different  states.  We  hold  to 
the  latter  view. 

**  Without  undertaking  to  determine  what  is  the 
proper  size  of  an  original  package  in  each  case, 
evidently  the  doctrine  has  no  application  when  the 
manufacturer  puts  the  package  with  the  express  intent 
of  evading  the  laws  of  another  state,  and  is  enabled  to 
carry  out  his  purpose  by  the  facile  agency  of  an  ex- 
press company  and  the  connivance  of  the  consignee. 
The  consequence  of  our  adaption  of  Austin's  conten- 
tion would  be  far  reaching  and  disastrous.  For  the 
purpose  of  aiding  a  manufacturer  in  evading  the  laws 
of  a  sister  state,  we  should  be  compelled  to  recognize 
anything  as  an  original  package  of  beer  from  a  hogs- 
head to  a  vial;  anything  as  a  package  from  an  im- 
porter's case  to  a  single  paper  box  of  ten;  or  even  a 
single  cigarette,  if  imported  separately  and  loosely; 
anything  from  a  bale  of  merchandise  to  a  single  ribbon, 
provided  only  the  dealer  sees  fit  to  purchase  his  stock 
outside  the  state  and  import  it  in  minute  quantities. 
If  there  be  any  original  package  at  all  in  this  case,  we 
think  it  is  the  basket  and  not  the  paper  box."  Judg- 
ment was  held  that  the  conviction  was  legal. 

BUUNG  LAW 

Story  Case  Answer 
In  determining  the  Story  Case,  one  must  take  into 
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consideration  two  clauses  of  the  constitution.  One: 
**no  state,  shall  without  the  consent  of  Congress,  lay- 
any  imposts  or  duties  on  imports  or  exports;"  the 
other:  the  interstate  commerce  clause  forbidding  dis- 
criminatory state  taxation. 

The  word  ** imports,'^  in  the  first,  includes  only  such 
goods  as  are  brought  into  a  state  from  a  foreign 
country.  The  second  protects  interstate  shipments. 
Under  the  first,  the  importer  has  the  right  to  bring 
an  article  into  a  state  from  a  foreign  land  and  sell 
it  once  in  the  original  package  before  it  is  subject  to 
state  taxation.  This  clause  does  not  cover  interstate 
shipments.  Therefore,  in  the  Story  Case,  the  assessor 
was  wrong  in  levying  a  tax  upon  the  oleomargarine 
brought  from  Canada.  Also,  a  state  may  not  tax  an 
interstate  shipment  under  the  commerce  clause.  But 
the  courts  are  not  so  strict  in  their  interpretation  of 
this  law  as  they  are  the  import  law. 

As  to  articles  coming  from  another  state,  we  have 
already  learned  that  these  cease  to  be  interstate  com- 
merce, although  the  original  package  has  not  been 
broken,  when  the  goods  have  reached  their  destination 
with  the  consignee  or  importer.  Therefore,  as  to  the 
tax  assessment,  the  Welke  company  is  not  protected 
in  its  shipments  from  Detroit. 

The  Chicago  city  ordinance  is  a  local  police  regula- 
tion, and  as  to  this  law,  the  interstate  commerce  pro- 
vision protects  the  entire  lot  of  goods.  This  law 
protects  the  right  to  send  commodities  into  a  state  and 
sell  it  once  in  the  original  package  before  state  police 
powers  are  effective.  Therefore,  since  the  product  in 
the  Story  Case  is  all  in  the  original  package,  shipped 
from  without  the  state,  the  local  ordinance  is  void. 
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This  makes  it  necessary  to  determine  what  constitu- 
tes an  original  package.  The  case  of  Schollenberger 
vs.  Pennsylvania,  Volume  171  United  States  Reports, 
Page  20,  involved  ten-pound  oleomargarine  packages, 
and  the  court  laid  down  the  rule  applicable:  When 
the  form,  size,  and  weight  is  used  by  producers  or 
shippers  for  the  purpose  of  securing  both  convenience 
in  handling  and  security  in  transportation  of  mer- 
chandise between  dealers,  in  the  ordinary  course  of 
actual  commerce,  and  the  said  form,  size  and  weight 
were  adopted  in  good  faith,  and  not  for  the  purpose 
of  evading  state  laws,  the  packages  constitute  original 
packages.  It  would  seem,  therefore,  that  the  Welke 
company  is  protected  as  to  the  state  tax  with  refer- 
ence to  that  part  of  the  oleomargarine  brought  in  from 
Canada,  and  is  protected  as  to  the  entire  lot  from  the 
local  police  ordinance. 


IV.    ANTI-TRUST  LEGISLATION 
A.     Common  Law  Rule  in  Regard  to  Restraint 
of  Trade 
STOEY  CASS 

Walter  Drew  lived  in  Indianapolis,  Indiana,  where 
he  conducted  a  bakery,  having  a  splendid  local  reputa- 
tion as  '* Drew's  Dandy  Bakery."  In  January,  1915, 
he  made  a  contract  of  sale  with  Henry  Lord,  by  which 
he  conveyed  to  Lord  all  of  his  business,  including  the 
good  will.  The  contract  also  contained  a  clause  by 
which  Drew  agreed  not  to  engage  in  the  baking  busi- 
ness in  the  state  of  Indiana,  for  any  other  person,  or 
for  himself,  either  under  his  own  name,  or  some  other 
name.  Six  months  later,  Drew  engaged  in  the  bakery 
business  in  Evansville,  Indiana,  200  miles  away,  oper- 
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ating  as  the  Evansville  Bread  Company.  "When  Lord 
sued  him  for  breach  of  contract,  Drew  maintained  in 
defense  that  the  clause  of  the  contract  limiting  his 
operation  was  in  restraint  of  trade,  and  void.  Is  this 
a  good  defense  ? 

RUUNG  COURT  CASE 

The  Maxim  Nordenfelt  Guns  and  Ammunition  Com- 
pany vs.  Thorsten  Nordenfelt,  Volume  1894  Appeal 
Cases  English  Reports,  Page  535. 

Nordenfelt  had,  prior  to  March,  1886,  obtained 
patents  for  improvements  in  quick-firing  guns;  and 
prior  to  that  time  had  conducted  among  other  things, 
the  business  of  the  manufacture  of  such  gTins  and  of 
ammunition.  In  March,  1886,  he  made  initial  prepara- 
tions for  the  incorporation  of  a  company,  which  was 
to  assume  control  of  his  business  with  its  assets  and 
liabilities.  Later  an  agreement  was  made  between 
him  and  the  company  organized,  by  which  the  company 
agreed  to  purchase  the  business.  Nordenfelt,  on  his 
part,  agreed  to  act  as  managing  director  for  a  period 
of  five  years.  He  further  agreed  that,  so  long  as  the 
Nordenfelt  Company  continued  to  transact  business, 
he  would  never  engage  in  the  same  kind  of  business 
except  for  the  Nordenfelt  Company.  The  agreement 
for  the  purchase  was  duly  carried  into  effect,  and  the 
sum  of  £237,000  in  cash  and  £50,000  in  paid  up  shares 
were  given  to  Nordenfelt. 

Notwithstanding  his  agreement,  Nordenfelt  there- 
after entered  into  the  same  business  in  competition 
with  the  Nordenfelt  Company.  This  was  an  action  by 
the  company  to  have  him  restrained  from  so  doing. 
Nordenfelt  claimed  that  his  agreement  was  not  bind- 
ing, because  it  was  an  agreement  whi^jh  unreasonably 
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restrained  trade,  and,  therefore,  void. 

Lord  Watson  said:  *'I  think  it  is  now  generally- 
conceded  that  it  is  to  the  advantage  of  the  public  to 
allow  a  trader  who  has  established  a  lucrative  busi- 
ness, to  dispose  of  it  to  a  successor,  by  whom  it  may 
be  efficiently  carried  on.  That  object  could  not  be 
accomplished  if,  upon  the  score  of  public  policy, 
the  law  reserved  to  the  seller  an  absolute  and  inde- 
feasible right  to  start  a  rival  concern  the  day  after  he 
sold.  Accordingly,  it  has  been  determined  judicially 
that  in  cases  where  the  purchaser,  for  his  own  pro- 
tection, obtains  an  obligation  restraining  the  seller 
from  competing  with  him,  within  bounds  which,  having 
regard  to  the  nature  of  the  business,  are  reasonable 
and  are  limited  in  respect  of  space,  the  obligation  is 
not  noxious  to  public  policy,  and  is,  therefore,  capable 
of  being  enforced." 

In  view  of  the  fact  that  the  only  customers  the 
company  could  have  would  be  the  various  governments, 
the  court  was  of  the  opinion  that  the  agreement,  al- 
though unrestricted  as  to  space,  was  not  wider  than 
was  necessary  for  the  prohibition  of  the  company. 
Therefore,  the  court  enjoined  Nordenfelt  from  engag- 
ing in  similiar  business  in  competition  with  the 
company. 

BXTUNG  LAW 

Story  Case  Answer 

Under  the  Common  Law,  contracts  in  restraint  of 
trade  included  those  wherein  one  person  sold  his 
business  to  another,  and  agreed  not  to  engage  in  a  like 
business  in  competition  with  the  purchaser,  and  also 
contracts  wherein  two  or  more  people  in  like  occupa- 
tions agree  to  regulate  prices  between  themselves,  or 
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prevent  competition  among  themselves.  Both  classes 
of  contracts  were  held  illegal  and  void  as  against 
public  policy,  since  they  tended  to  restrain  trade,  or 
create  a  monopoly  by  limiting  competition. 

Gradually,  the  courts  attempted  to  determine  the 
reasonableness  of  contracts  whereby  one  person  agreed 
to  refrain  from  an  occupation  similar  to  the  one  he 
sold.  It  was  said  that  if  the  seller  restricted  himself 
only  to  the  extent  of  giving  his  buyer  reasonable  pro- 
tection in  the  prosecution  of  his  new  business,  the 
former  would  be  held  to  his  promise.  Thus,  if  a  shoe- 
maker agreed  to  dispose  of  his  trade  and  not  to  start 
a  new  business  in  the  same  locality,  the  courts  would 
enforce  this  promise.  Should  he,  however,  agree  not 
to  conduct  his  business  in  any  place,  this  would  be 
held  void,  on  the  ground  that  it  restricted  trade,  and 
would  tend  to  promote  pauperism  in  limiting  the 
shoemaker  in  his  trade,  and,  therefore,  was  against 
public  policy.  If  the  contract  was  reasonable,  it  was 
said  to  be  only  a  partial  restraint  of  trade,  and  valid ; 
if  the  contract  was  unreasonable  in  its  restriction,  it 
was  said  to  be  in  general  restraint  of  trade,  and,  there- 
fore, void. 

The  Ruling  Court  Case  shows  that,  even  though  the 
promise  by  the  vendor  is  practically  unrestricted  as 
to  time  and  space,  if  the  business  is  such  that  it  can  be 
operated  only  on  a  world  wide  basis,  the  agreement 
will  be  considered  not  an  unreasonable  restraint,  and, 
therefore,  valid.  The  Diamond  Match  Case,  found  in 
Volume  106  New  York  reports.  Page  472,  lays  down  the 
Common  Law  rule  of  this  country  along  the  same  lines. 
The  Story  Case  presents  a  difficult  problem.  The 
courts  will  readily  say  that  it  was  reasonable  for  Drew 
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to  limit  himself  from  the  use  of  his  name  in  the  area 
through  which  he  had  developed  a  good  will  as 
"Drew's  Dandy  Bakery."  However,  when  he  re- 
stricted himself  not  to  operate  in  the  baking  business 
in  any  way  in  the  state  of  Indiana,  this  was  an  un- 
reasonable restriction,  and  void.  Therefore,  the  court 
will  not  hold  him  liable  for  starting  the  Evansville 
bakery.  It  is  in  the  light  of  these  cases,  interpreting 
the  Common  Law,  that  the  Sherman  Anti-Trust  Act 
should  be  considered.  That  is,  the  words  *' restraint 
of  trade"  should  have  an  interpretation  based  on  their 
meaning  at  Common  Law  at  the  time  the  Sherman 
Act  was  promulgated.  Therefore,  if  a  given  combina- 
tion or  agreement  does  not  in  fact,  restrain  trade,  but 
promotes  trade  between  the  states,  it  should  not  be  in- 
valid under  the  Sherman  Act. 


B.    The  Sherman  Law 
STOSY  CASE 

The  bridge  building  concerns,  operating  exclusively 
in  the  states  west  of  the  Mississippi  River,  were  in 
strong  competition  with  each  other,  so  that  none  of 
them  made  any  profit.  The  presidents  of  the  com- 
panies gathered  at  a  convention  and  created  the  West- 
ern Bridge  Builders'  Association.  This  was  in  the 
nature  of  a  holding  company,  whereby  each  of  the  cor- 
porations agreed  to  put  its  interest,  as  represented 
by  its  shares,  into  a  committee  consisting  of  five  mem- 
bers. This  committee  issued  trustee  certificates,  show- 
ing each  company's  interests.  Each  corporation  re- 
tained its  identity,  but  the  conmaittee  was  clothed  with 
the  power  to  determine  what  prices  should  be  asked, 
the  amount  of  output  of  each  plant,  and  the  territory 
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to  be  covered.  At  the  end  of  each  year,  the  profits 
should  be  pooled,  and  then  divided  on  a  pro  rata  basis 
to  each  corporation,  depending  upon  the  capital  in- 
vested by  each  of  them.  In  1900,  this  organization  was 
attacked  by  the  United  States,  as  being  in  contraven- 
tion of  the  first  section  of  the  Sherman  Act,  which 
provides  that  *' every  contract,  combination,  the  form 
of  trust  or  otherwise,  or  conspiracy  in  restraint  of 
trade  or  commerce  among  the  several  states,  or  with 
foreign  nations,  is  hereby  declared  to  be  illegal." 
What  should  the  court  do  in  this  case? 

BX7UNG  OOUBT  CASE 

United  States  vs.  Addyston  Pipe  Company,  Vol- 
ume 175  United  States  Reports,  Page  211. 

The  Addyston  Pipe  Company,  located  in  Cincinnati, 
and  five  other  pipe  companies,  located  farther  south, 
entered  into  an  agreement,  by  which  it  was  provided 
that  there  should  be  no  competition  between  them  in 
thirty-six  different  states,  in  regard  to  the  sale  and 
manufacture  of  cast-iron  pipes.  By  this  agreement, 
one  or  more  states  were  designated  as  the  special  terri- 
tory of  a  particular  company,  and  no  other  company 
to  the  agreement  was  permitted  to  sell  in  those  states. 
In  order,  however,  to  make  prospective  purchasers 
believe  there  was  competition,  other  members  of  the 
agreement  would  make  ''fake"  bids,  always  a  little 
above  the  price  agreed  upon  by  the  association,  and 
the  amount  bid  by  the  company  to  which  the  territory 
was  assigned.  This  territory  was  known  as  "pay  terri- 
tory." The  companies  were  permitted  to  sell  at  any 
price  in  "free  territory,"  i.  e.  territory  not  covered  by 
the  agreement.  It  w^as  shown  that  they  sold  cast-iron 
pipes  at  a  very  much  lower  rate  in  "free"  territory, 


INTERSTATE    COMMERCE       219 

and  at  a  profit,  than  that  sold  in  ''pay"  territory,  not- 
withstanding the  fact  that  the  "free"  territory  was 
considerably  farther  away  from  their  manufacturing 
plants  than  the  "pay"  territory.  The  United  States 
brings  this  action,  contending  that  the  agreement  here 
involved  creates  a  combination  in  restraint  of  trade 
and  commerce. 

It  was  contended  by  the  defendants  that  this  case 
related  only  to  manufacture,  and  like  the  Knight  Case, 
involving  the  combination  of  sugar  manufacturers, 
heretofore  given,  was  not  within  the  scope  of  the  law. 
Mr.  Justice  Peckham  said:  "The  direct  purpose  of 
the  combination  in  the  Knight  Case  was  the  control 
of  the  manufacture  of  sugar.  There  was  no  combina- 
tion or  agreement,  in  terms,  regarding  the  future 
disposition  of  the  manufactured  articles ;  nothing  look- 
ing to  a  transaction  in  the  nature  of  interstate  com- 
merce. The  probable  intention  on  the  part  of  the  man- 
ufacturer of  the  sugar  to  thereafter  dispose  of  it  by 
sending  it  to  some  market  in  another  state,  was  held 
to  be  immaterial,  and  not  to  alter  the  character  of  the 
combination.  The  various  cases  which  had  been  de- 
cided in  this  court,  relating  to  the  subject  of  interstate 
commerce,  and  to  the  difference  between  that  and  the 
manufacture  of  commodities,  and  also  the  police  power 
of  the  states  as  affected  by  the  commerce  clause  of  the 
Constitution,  were  adverted  to,  and  the  case  was  de- 
cided upon  the  principle  that  a  combination  simply  to 
control  manufacture  was  not  a  violation  of  the  act  of 
Congress,  because  such  a  contract  or  combination  did 
not  directly  control  or  affect  interstate  commerce,  but 
that  contracts  for  the  sale  and  transportation  to  other 
states,  of  specific  articles,  were  proper  subjects  for 
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regulation,    because    they    did    form    part    of    such 
commerce. 

"If,  therefore,  an  agreement  or  combination  directly 
restrains  not  alone  the  manufacture,  but  the  purchase, 
sale,  or  exchange  of  the  manufactured  commodity 
among  the  several  states,  it  is  brought  within  the  pro- 
visions of  the  statute.  The  power  to  regulate  such 
commerce,  that  is,  the  power  to  prescribe  the  rules  by 
which  it  shall  be  governed,  is  vested  in  Congress,  and 
when  Congress  has  enacted  a  statute,  such  as  the  one 
in  question,  any  agreement  or  combination  which  di- 
rectly operates,  not  alone  upon  the  manufacture,  but 
upon  the  sale,  transportation  and  delivery  of  an  article 
of  interstate  commerce,  by  preventing  or  restricting  its 
sale,  etc.,  thereby  regulates  commerce  to  that  extent, 
and  to  the  same  extent  trenches  upon  the  power  of 
the  national  legislature  and  violates  the  statute.  We 
think  it  plain  that  this  contract  or  combination  effects 
that  result."  Judgment  was  given  for  the  United 
States. 

i^^fS.  RULINO  LAW 

Story  Case  Answer 

In  the  year  1890,  Congress  passed  the  Sherman  Anti- 
Trust  Law,  to  cope  with  large  combinations  of  manu- 
facturers and  other  industrial  and  commercial  organ- 
izations, created  for  the  purpose  of  controlling  trade 
between  the  states.  The  original  arrangement  whereby 
business  and  trade  were  controlled,  is  illustrated  by 
the  Story  Case.  Title  to  stocks  or  bonds  or  property 
was  put  in  the  name  of  the  holding  company,  or  hold- 
ing committee,  for  the  benefit  of  the  members,  each  of 
whom  still   retained   his  or  its   identity.    An  actual 
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trusteeship  was  created,  so  that  the  combinations 
were  properly  designated  as  trusts.  These  combina- 
tions, creating  a  trusteeship,  do  not  exist  today,  be- 
cause they  have  been  declared  invalid  under  the  Sher- 
man Act.  The  word  *Urust,"  however,  lost  its  mean- 
ing as  signifying  a  trusteeship,  and  became  synony- 
mous with  ''monoply"  or  combination,"  and  is  used 
in  this  sense  today.  Obviously,  any  such  agreement 
as  outlined  in  the  Story  Case,  is  invalid  now. 


C.    The  Sherman  Law  Was  at  First  Constriied  as  Being 

Broader  Than  the  Common  Law 

STOBY  CASE 

The  United  Brick  Company  was  organized  in  New 
York  to  place  the  brick  manufacturing  business  on  a 
remunerative  basis.  There  are  thirty  brick  yard 
companies  owning  yards  about  the  city,  and  across  the 
river  in  adjoining  states.  Out  of  this,  eighteen  agreed 
to  relinquish  title  to  their  property  and  take,  in  lieu 
thereof,  stock  in  the  United  Brick  Company,  so  that, 
in  place  of  the  former  eighteen  companies,  there  ex- 
isted but  one  consolidated  company.  The  United  Brick 
Company  operated  for  two  years ;  it  systematized  the 
brick  business,  raising  it  to  such  a  high  plane  of  effi- 
ciency, that  its  own  prices  were  reduced,  and  thereby 
compelled  the  reduction  of  its  competitor's  prices. 
Then  it  was  attacked  by  the  United  States  as  being  in 
contravention  of  the  Sherman  Act.  The  Company 
maintains  in  defense  that  its  operation  did  not  result 
in  an  unreasonable  restraint  on  commerce,  and,  there- 
fore, it  was  not  amenable  imder  the  Sherman  Act. 
Is  this  correct  I 
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EULING  COURT  CASE  No.  1 

United  States  vs.  Trans-Missouri  Freight  Associa- 
tion, Volwne  166  United  States  Reports,  Page  290. 

Some  seventeen  railroad  companies  entered  into  a 
written  agreement,  by  which  the  Trans  -  Missouri 
Freight  Association  was  organized  for  the  purpose  of 
regulating  freight  rates.  The  association  was  com- 
posed of  members  from  the  various  roads.  By  the 
agreement,  the  association  was  given  the  power  to  fix 
the  freight  rates  for  all  the  territory  covered  by  the 
roads  in  question.  The  rules  of  the  association  for- 
bade any  railroad  from  reducing  its  rates  at  any  time 
without  the  consent  of  the  association.  If  any  rail- 
road, without  the  consent  of  the  association,  reduced 
its  rates,  such  company  could  be  fined  by  the  asso- 
ciation. 

This  was  a  proceeding  brought  by  the  United  States 
to  punish  the  association  and  the  members  thereof, 
claiming  that  this  agreement  was  in  restraint  of  trade 
and  commerce  among  the  states,  and  forbidden  by  a 
law  of  Congress.  The  association  claimed  that  the 
agreement  was  not  an  unreasonable  restraint  upon 
trade  and  commerce,  and,  therefore  not  forbidden  by 
the  act.  They  contended  that  since  the  Common  Law 
permitted  reasonable  restraint  upon  trade,  this  law, 
though  forbidding  restraint  upon  trade,  must  be  con- 
strued to  permit  reasonable  restraint,  and  forbid  re- 
straint only  when  it  becomes  unreasonable. 

Mr.  Justice  Peckham  said:  **It  is  now  urged,  with 
much  argument,  that  the  statute,  in  declaring  illegal 
every  combination  in  the  form  of  trust  or  otherwise, 
or  conspiracy  in  restraint  of  trade  or  commerce,  does 
not  mean  what  the  language  therein  plainly  imports, 


INTERSTATE    COMMERCE       223, 

but  that  it  only  means  to  declare  illegal  any  such  con- 
tract which  is  in  unreasonable  restraint  of  trade,  while 
leaving  all  others  unaffected  by  the  provisions  of  the 
act;  that  the  Common  Law  meaning  of  the  term 
*  contract  in  restraint  of  trade '  includes  only  such  con- 
tracts as  are  in  unreasonable  restraint  of  trade,  and 
when  that  term  is  used  in  the  Federal  Statute,  it  is  not 
intended  to  include  all  contracts  in  restraint  of  trade, 
but  only  which  are  in  unreasonable  restraint  thereof. 
* '  The  term  is  not  of  such  limited  significance.  Con- 
tracts in  restraint  of  trade  have  been  known  and  spoken 
of  for  hundreds  of  years  both  in  England  and  in  this 
country,  and  the  term  includes  all  kinds  of  those  con- 
tracts which,  in  fact,  restrain  or  may  restrain  trade. 
Some  of  such  contracts  have  been  held  void  and  un- 
enforcible  in  the  courts,  by  reason  of  their  restraint 
being  reasonable;  while  others  have  been  held  valid 
because  they  were  not  of  that  nature.  A  contract  may 
be  in  restraint  of  trade  and  still  be  valid  at  Common 
Law.  Although  valid,  it  is  nevertheless,  a  contract  in 
restraint  of  trade,  and  would  be  so  described  at  Com- 
mon Law  or  elsewhere.  By  the  simple  use  of  the  term 
'control  in  restraint  of  trade,'  all  contracts  of  that 
nature,  whether  valid  or  otherwise,  would  be  included, 
and  not  alone  that  kind  of  contract  which  was  invalid 
and  unenf orcible  as  being  in  unreasonable  restraint  of 
trade.  When  therefore,  the  body  of  an  act  pronounces 
as  illegal  every  contract  or  combination  in  restraint 
of  trade  or  commerce  among  the  several  states,  etc., 
the  plain  and  ordinary  meaning  of  such  languaige  is 
not  limited  to  that  kind  of  contract  alone  which  is  in 
unreasonable  restraint  of  trade,  but  all  contracts  are 
included  in  such  language,  and  no  exception  or  limita- 
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tion  can  be  added  without  placing  in  the  act  that  which 
has  been  omitted  by  Congress.'* 

It  was  held  that  the  agreement  in  question  was  with- 
in the  provisions  of  the  act  of  Congress,  forbidding 
agreements  in  restraint  of  trade  and  monopoly. 

EULING  COUET  CASE  No.  2 

Shownee  Compress  Company  vs.  Anderson,  Volume 
209  United  States  Reports,  Page  423. 

The  Shownee  Compress  Company  was  a  corporation 
engaged  in  the  business  of  compressing  cotton.  The 
stockholders  of  the  company  leased  all  their  property 
to  the  Gulf  Compress  Company,  which  was  engaged  in 
the  same  kind  of  business.  The  Shownee  Company 
agreed  that  it  would  not  * '  directly  or  indirectly  engage 
in  the  compressing  of  cotton  within  fifty  miles  of  any 
plant  operated  by  the  Gulf  Compress  Company,  and  it 
further  agreed  to  give  the  Gulf  Compress  Company  all 
assistance  possible  in  discouraging  unreasonable  and 
unnecessary  competition."  It  appeared  that  the  Gulf 
Company  was  a  lease  corporation,  licensed  in  several 
southern  states,  and  controlling  twenty-seven  com- 
presses in  various  southern  states.  This  was  an  action 
by  the  minority  stockholders  of  the  Shownee  company, 
brought  against  Anderson,  as  president  of  the  Gulf 
company,  seeking  to  have  the  lease  declared  void,  in 
that  it  was  a  combination  in  restraint  of  trade  and 
commerce  among  the  states,  and,  therefore,  in  open 
violation  of  the  national  Constitution. 

Mr.  Justice  McKenna  said:  **It  does  not  appear 
whether  the  Supreme  Court  based  its  judgment  upon 
the  Common  Law,  the  Sherman  Law,  or  the  statutes  of 
Oklahoma.   It  is  insisted  that  the  law  applicable  to  the 
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case,  comes  from  all  three  sources.  The  Sherman  Law 
provides  that  'every  contract,  or  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint  of  trade'  among 
the  states  is  illegal.  And  it  has  been  held  that  not  only 
unreasonable,  but  all  direct  restraints  of  trade  are  pro- 
hibited, the  law  being  thereby  distinguished  from  the 
Common  Law." 

It  was  held  that  this  lease  was  forbidden  by  law,  and 
should  be  cancelled. 

BULING  LAW 

Story  Case  Answer 

The  Story  Case  illustrated  the  manner  in  which  com- 
binations were  formed  after  the  technical  trust  was  de- 
clared illegal.  It  will  be  seen  that  the  new  company  is 
the  entire  owner  of  the  property,  holding  legal  title  to 
it  for  the  benefit  of  its  shareholders,  and  not  for  the 
benefit  of  the  other  companies.  These  companies  have 
entirely  been  eliminated.  A  technical  trust  does  exist 
here.  Nevertheless,  these  combinations  were  and  are 
called ''trusts." 

Under  the  Common  Law,  the  courts  determined  the 
reasonableness  or  fairness  of  an  agreement  in  order 
to  discover  whether  or  not  it  was  in  restraint  of  trade. 
In  other  words,  if  the  contract  was  not  in  restraint  of 
trade,  not  against  public  policy,  but  rather  promoted 
trade,  the  court  said  it  was  a  valid  contract.  In  its 
interpretation  of  the  Sherman  Act,  much  stress  has 
been  laid  upon  the  Common  Law  by  the  United  States 
courts,  and  there  has  been  great  conflict  among  the 
judges  in  their  opinion  concerning  the  construction  of 
the  Sherman  Act,  in  the  light  of  the  Common  Law. 

As  indicated  by  the  Ruling  Court  Cases,  the  Federal 
judges  were  at  first  inclined  to  interpret  the  statute  in 
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a  literal  way,  making  it  most  drastic  indeed.  The  facts 
of  the  cases  in  point,  did  not,  however,  require  such 
drastic  and  literal  construction,  since  the  combinations 
were  unreasonable  in  their  restriction.  The  fact  that 
the  combination  between  the  railroad  companies  was 
capable  of  being  operated,  so  as  to  prescribe  unjust  or 
unreasonable  rates,  was  held  sufficient  to  bring  it  with- 
in the  scope  of  the  statute,  notwithstanding  that  the 
actual  operation  of  the  combination  were  beneficial  to 
the  public. 

In  the  case  of  Shownee  Compress  Company  vs. 
Anderson,  we  have  an  example  of  a  flagrant  violation 
of  the  letter  and  spirit  of  the  Sherman  Act.  The  lessee 
agreed  not  only  to  go  out  of  the  field  of  competition, 
but  further  agreed  "to  render  every  assistance  to  pre- 
vent others  from  entering  it,"  and  again  "to  render 
the  GuK  Company  every  assistance  in  discouraging 
unreasonable  and  unnecessary  competition.  Obvi- 
ously, in  this  case,  it  was  unnecessary  for  the  judge  to 
lay  down  the  rule  that  contracts  in  reasonable  restraint 
of  trade  come  -within  the  purview  of  the  statute.  In  the 
light  of  these  Ruling  Court  Cases,  the  combination  in 
the  Story  Case  must  be  declared  illegal. 


D.    The  Sherman  Act  Construed  in  the  Light  of 

the  Common  Law 

STOBY  CASE 

The  Bay  Transportation  Company,  a  partnership, 
owned  a  shipping  business  on  the  Ohio  River.  It 
operated  a  line  of  boats  up  and  down  the  river  from 
Cincinnati.  The  company's  boats  were  old  and  not 
of  great  value,  but  its  business  and  reputation  were 
worth  a  large  amount  of  money.      The  Cincinnati 
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Packet  Company,  a  new  corporation,  made  a  contract 
with  the  Bay  company,  paying  it  $100,000  in  cash  for 
its  entire  equipment  and  good  will,  and  agreeing 
further  to  pay  $5,000  a  year  for  five  years,  in  consid- 
eration that  those  in  control  of  the  Bay  company  do 
not  offer  competition  during  this  period.  Two  years 
after  this  contract  was  made,  Mr.  Earl  Bay  started  a 
new  line  of  boats  out  of  Cincinnati,  and  when  suit  was 
brought  against  him  on  the  contract,  he  pleaded  its 
illegality  under  the  Sherman  Anti-Trust  Act.  Will 
this  give  him  a  valid  defense? 

EUUNG  COUET  CASE 

United  States  vs.  Joint  Traffic  Association,  Volume 
171  United  States  Reports,  Page  505. 

Thirty-one  railroad  companies,  engaged  in  inter- 
state commerce  between  Chicago  and  the  Atlantic 
coast,  formed  themselves  into  an  association  known  as 
the  Joint  Traffic  Association.  They  agreed  that  the 
organization  should  have  control  over  competitive 
traffic,  with  certain  exceptions,  in  this  territory,  and 
have  the  power  to  fix  rates  for  all  such  traffic.  No 
railroad  which  entered  the  agreement  was  at  liberty 
to  change  its  rates  without  the  consent  of  the  asso- 
ciation. It  was  further  agreed  that  the  managers  of 
the  association  should  so  conduct  the  regulation  of  the 
railroads  within  the  agreement,  so  as  not  to  violate 
the  Interstate  Commerce  Act,  and  that  they  should, 
so  far  as  possible,  act  in  co-operation  with  the  Inter- 
state Commerce  Commission.  The  United  States  now 
brings  this  bill  against  the  association  and  the  rail- 
roads, seeking  to  punish  them  on  the  ground  that  the 
agreement  is  an  unlawful  interference  with  interstate 
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commerce,  which  is  forbidden  by  the  Sherman  Anti- 
Trust  Law. 

It  was  contended,  among  other  things,  that  if  this 
law  were  construed  to  cover  every  agreement  which 
restrained  trade,  whether  such  restraint  was  reason- 
able or  otherwise,  that  it  would  be  unconstitutional. 
If  construed  reasonably,  it  would  not  cover  the  agree- 
ment involved  in  this  case. 

Mr.  Justice  Peckham,  in  answer  to  the  contention 
that  the  Sherman  Law  might  cover  agreements,  which 
are  in  no  way  intended  to  restrain  commerce,  said: 
*'The  act  of  Congress  must  have  a  reasonable  con- 
struction, or  else  there  would  scarcely  be  an  agreement 
or  contract  among  business  men  that  could  not  be  said 
to  have,  indirectly  or  remotely,  some  bearing  upon  in- 
terstate commerce,  and  possibly  to  restrain  it.  To 
suppose,  as  is  assumed  by  counsel,  that  the  effect  of 
the  decision  in  the  Trans-Missouri  case,  is  to  render 
illegal  most  business  contracts  or  combinations,  how- 
ever indispensable  and  necessary  they  may  be,  because, 
as  they  assert,  they  are  in  restraint  of  trade  in  some 
remote  and  indirect  degree,  is  to  make  a  most  violent 
assumption,  and  one  not  called  for  or  justified  by  the 
decision  mentioned,  or  by  any  other  decision  of  this 
court. 

"Has  not  Congress,  with  regard  to  interstate  com- 
merce, and  in  the  course  of  regulating  it,  in  the  case 
of  railroad  corporations,  the  power  to  say  that  no  con- 
tract or  combination  shall  be  legal  which  shall  restrain 
trade  and  commerce  by  shutting  out  the  operation  of 
the  general  laws  of  competition?     We  think  it  has.** 

It  is  the  combination  of  these  large  and  powerful 
corporations,  covering  vast  sections  of  country,  and 
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influencing  trade  throughout  the  whole  extent  thereof, 
that  constitutes  the  alleged  evil.  Judgment  was  given 
for  the  United  States. 

BUUNG  LAW 
Story  Case  Answer 

In  the  development  of  the  cases  imder  the  Sherman 
Act,  the  judges  sought  to  qualify  their  early  statements 
with  reference  to  the  scope  of  the  act.  Mr.  Justice 
Brewer  said,  in  the  Northern  Securities  Company  case, 
in  commenting  on  the  Trans-Missouri  case:  "Instead 
of  holding  that  the  Anti-Trust  Act  included  all  con- 
tracts, reasonable  or  unreasonable,  in  restraint  of 
interstate  trade,  the  ruling  should  have  been  that  the 
contracts  there  presented  were  unreasonable  in  re- 
straint of  interstate  commerce,  and  as  such,  within  the 
scope  of  the  act.  That  act,  as  appears  from  its  title, 
was  leveled  only  at  unlawful  restraints  and  monopolies. 

"Congress  did  not  intend  to  reach  and  destroy  those 
minor  contracts  in  partial  restraint  of  trade  which  the 
long  course  of  decisions  at  Common  Law  had  affirmed 
to  be  reasonable,  and  were  fit  to  be  upheld.  The  statu- 
tory prohibition  was  not  intended  to  make  a  departure 
from  the  Common  Law  rules  and  definitions. ' ' 

The  Story  Case  is  based  upon  the  facts  in  the  case 
of  Cincinnati  Packet  Company  vs.  Bay,  Volume  200 
United  States  Reports,  Page  179.  Mr.  Justice  Holmes 
gave  the  opinion  of  the  court. 

He  held  that,  in  the  light  of  the  Joint  Traffic  Asso- 
ciation case,  the  Sherman  Act  must  have  its  construc- 
tion based  on  the  Common  Law.  This  contract  not  to 
compete  for  five  years,  was  made  as  part  of  the  sale 
of  a  business,  and  not  as  a  devise  to  control  commerce. 
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and  is  not  within  the  letter  or  spirit  of  the  Sherman 
Act.  The  temporary  withdrawal  of  the  seller  from 
business,  was  necessary  in  order  to  give  the  sale  effect, 
and  the  contract  was  not  illegal. 

It  is  now  the  settled  law  that  the  Sherman  Act  must 
be  construed  in  the  *' light  of  reason."  A  distinction 
must  be  made  between  reasonable  and  unreasonable 
contracts. 


E.    Injury  or  Benefit  to  the  Public 
STOBY  CASE 

The  Standard  Oil  Company  of  New  Jersey  was 
formed  in  the  year  1899,  as  a  holding  company.  The 
laws  of  New  Jersey  permitted  one  corporation  to  own 
stock  in  another,  and  it  was  under  this  power  that  the 
Standard  Oil  Company  operated.  It  proceeded  to 
purchase  the  majority  interest  in  stock  of  competing 
companies,  paying  for  this  stock  by  an  issue  of  its  own 
stock.  The  holding  company  also  purchased  pipe 
lines  and  other  industries  incidental  to  the  oil  busi- 
ness. It  divided  the  United  States  into  different  dis- 
tricts for  the  different  companies,  and  thereby  elim- 
inated competition.  The  United  States  petitioned  the 
court  that  this  holding  company  be  dissolved,  and  the 
stocks  of  the  various  companies  be  retransf  erred  to  the 
original  owners.  The  holding  company  attempted  to 
show  that  its  operations  were  not  detrimental  to  public 
good,  but,  in  fact,  beneficial.  What  shall  be  the  opinion 
of  the  court? 

EUUNO  COUET  CASE 

United  States  vs.  American  Tobacco  Company,  Vol- 
ume 221  United  States  Reports,  Page  106. 

The  defendants  in  this  case  were  the  American 
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Tobacco  Company,  sixty-five  other  American  corpora- 
tions, two  English  corporations,  and  W.  Duke.  The 
American  Tobacco  Company  was  originally  organized 
by  Allen,  Smither  and  Duke,  Sons  and  Company. 
Soon  after  the  organization,  in  1891,  it  proceeded  to 
acquire  control  of  the  tobacco  business,  and  in  due 
time,  prior  to  the  filing  of  this  suit,  absolutely  con- 
trolled all  branches  of  the  trade.  It  did  this  by  direct 
purchase  of  plants,  paying  cash  or  stock  of  its  own 
company,  and  by  combination.  In  the  year  1899  it 
purchased  and  closed  up  thirty  competing  companies, 
all  of  these  agreeing  not  to  re-enter  the  tobacco  busi- 
ness. In  addition  to  those  actually  purchased,  the 
American  Tobacco  Company  acquired  control  of  inde- 
pendent companies  by  purchasing  stock,  but  permitting 
them  to  continue,  ostensibly  as  competing  and  inde- 
pendent companies.  The  United  States  asked  that 
the  company  be  dissolved. 

The  opinion  of  the  court  was  given  by  Chief  Justice 
White:  **The  Sherman  Act  must  be  construed  in  ac- 
cordance with  the  Common  Law  under  the  rule  of 
reason.  It,  therefore,  embraces  acts  or  contracts,  or 
agreements  or  combinations,  which  operate  to  the  pre- 
judice of  public  interest  by  unduly  restricting  com- 
petition, or  imduly  obstructing  the  due  course  of  trade, 
and  those  contracts  which  might  so  limit  the  party 
making  the  promise  in  his  trade  or  business  as  to  put 
him  under  an  unreasonable  handicap  in  his  life  work.*' 

It  was  held  that  the  acts  of  the  American  Tobacco 
Company  had  destroyed  competition,  by  illegitimate 
methods ;  had  created  a  monopoly,  and  were  contrary 
to  the  public  interest.  The  company  was  given  eight 
months'  time  in  which  to  work  its  dissolution. 
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RUUNG  LAW 
Story  Case  Answer 

The  Story  Case  is  based  upon  tke  Standard  Oil  Com- 
pany case.  This  court  case  and  the  tobacco  case  were 
decided  upon  at  about  the  same  time;  Chief  Justice 
"White  rendering  the  majority  opinion  of  the  court  in 
both  cases.  The  trial  of  each  brought  out  many  facts, 
showing  that  the  combinations  had  committed  deeds 
obviously  contradictory  to  the  letter  and  spirit  of  the 
Sherman  Act,  and  reprehensible  under  the  Common 
Law,  as  being  contrary  to  public  policy.  In  both 
there  were  acts  in  unreasonable  restraint  of  competi- 
tion. These  organizations  were  clearly  condemned 
under  the  "rule  of  reason." 

The  opinions  of  Chief  Justice  White  do  not,  how- 
ever, use  the  word  "unreasonable"  in  defining  the 
class  of  contracts  prohibited  by  the  statute.  He  sub- 
stitutes for  that  word  "undue"  or  "unduly."  The 
word  apparently  interjects  into  the  statute  a  test  which 
the  statute  itself  does  not  apply.  The  statute  says, 
"every  contract  in  restraint  of  trade."  The  court 
says,  "every  contract  in  undue  restraint  of  trade." 
By  the  insertion  of  this  word,  however,  the  statute  is 
made  logical,  reasonable  and  enforcible.  The  Com- 
mon Law  on  restraint  of  trade  is  followed. 

With  all  due  deference  it  is  submitted,  however,  that 
the  use  of  the  words  "unreasonable"  and  "undue"  is 
not  a  happy  one.  A  contract  or  combination  either 
restrains  trade,  or  it  does  not,  and  if  the  latter  is  true, 
it  promotes  trade.  There  can  be  no  such  thing  as 
reasonable  restraint  of  trade.  If  the  contract  is  rea- 
sonable, and  is  for  the  best  interest  of  the  parties 
thereto  and  the  public,  it  must  promote  trade,  and  not 
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restrain  it.  Had  the  courts  made  their  decisions  on 
this  basis  they  would  not  have  been  subject  to  the 
severe  criticism  of  having  made  laws  of  their  own. 


F.    Size  as  a  Test 
STORY  CASE 

All  of  the  trans-Atlantic  steamship  lines,  with  the 
exception  of  a  few  small  companies,  entered  into  an 
agreement,  known  as  the  North  Atlantic  Conference, 
to  apportion  among  themselves  the  traffic  in  steerage 
passengers,  and  to  fix  the  fares  to  be  charged.  Each 
line  was  free  to  secure  such  share  of  the  traffic  as  it 
could,  but  a  line  obtaining  more  than  its  agreed  quo- 
tation was  bound  to  compensate  the  other  lines  which 
failed  to  get  their  share.  The  agreement  was  subject 
to  revision,  and  a  line  which  did  not  prove  its  capacity 
to  hold  its  share  of  the  business  was  liable  to  have  this 
share  reduced  at  the  next  apportionment. 

The  United  States  brought  an  action  against  the 
company  as  being  a  violation  of  the  Sherman  Act.  The 
United  States  attorney  claimed  that  this  was  a  com- 
bination to  prevent  free  competition,  and  to  regulate 
the  charges  for  transportation  on  the  ocean,  with  suffi- 
cient power  to  crush  outside  competition.  The  North 
Atlantic  Conference  showed,  during  the  trial,  that 
there  was  no  evidence  that  the  rates  fixed  were  unrea- 
sonably high;  it  argued  that  without  some  method  of 
regulating  competition,  there  would  be  a  succession  of 
rate  wars,  putting  the  weaker  lines  out  of  business  and 
resulting,  in  fact,  into  a  monopoly.  Under  the  rule 
of  reason,  it  was  argued,  the  combination  was  not  in 
restraint  of  trade,  and  should  not  be  dissolved.  What 
should  be  the  opinion  of  the  court? 


234      INTEESTATE    COMMERCE 

BULING  COURT  CASE  No.  1 

United  States  vs.  International  Harvester  Company, 
District  Court  of  the  United  States,  District  of  Minne- 
sota. 

In  1902,  the  International  Harvester  Company  was 
formed  by  the  combination  of  five  competing  com- 
panies into  one  new  company.  The  International  Har- 
vester Company  thereby  acquired  control  of  about 
eighty-five  per  cent  of  the  trade  in  farm  implements. 
In  1912,  the  United  States  brought  this  action  to  dis- 
solve the  company,  as  a  violation  of  the  Sherman  Anti- 
Trust  Act. 

The  evidence,  as  was  conceded  by  the  judges,  showed 
that  there  was  no  over  capitalization;  it  showed  that 
the  company  did  not  use  unfair  methods  to  crush  com- 
petitors, and  that  competition  was  strong  and  grow- 
ing. It  was  shown  that  the  company  had  improved 
its  harvester  machines  in  quality,  but  that  prices  had 
advanced  little  in  comparison  with  other  farm  machin- 
ery, in  regard  to  which  there  was  no  claim  of  restraint 
of  trade.  It  was  conceded  by  the  majority  of  the 
court  that  in  the  main,  the  business  conduct  of  the 
company  towards  its  competitors  and  the  public  had 
been  honorable,  clean,  and  fair. 

Judges  Smith  and  Hook  rendered  the  majority 
opinion  of  the  court,  and  based  their  decision  not  upon 
the  conduct  of  the  International  Harvester  Company, 
but  upon  the  original  contract  whereby  the  combina- 
tion was  formed.  The  court  held  that  the  original  com- 
panies could  not  have  made  a  legal  contract  as  to 
prices  or  as  to  their  services,  and,  therefore,  they  could 
not  legally  unite  to  regulate  their  business. 

Judge  Smith  said:  *'If  the  five  companies  which 
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formed  the  International  had  been  small,  and  their 
combination  had  been  essential  to  enable  them  to  com- 
pete with  large  corporations  in  the  same  line,  then 
their  uniting  would,  in  the  light  of  reason,  not  have 
been  in  restraint  of  trade,  but  in  the  furtherance  of  it ; 
but  when  they  constituted  the  largest  manufacturers 
of  their  articles  in  America,  if  not  in  the  world,  and 
held  jointly  about  eighty  to  eighty-five  per  cent  of  the 
trade,  and  two  at  least  of  the  companies  forming  the 
combination  were  prosperous,  their  combining  was, 
when  similarly  viewed,  an  unreasonable  restraint  of 
trade. 

There  is  no  limit  under  the  American  Law  to  which  a 
business  may  not  independently  grow,  and  even  a  com- 
bination of  two  or  more  businesses  if  it  does  not  un- 
reasonably restrain  trade,  is  not  illegal,  but  it  is  the 
combination  which  unreasonably  restrains  trade  that 
is  illegal,  and  if  the  parties  in  controversy  have  eighty 
or  eighty-five  per  cent  of  the  .American  business,  and 
by  the  combination  of  the  companies  all  competition  is 
eliminated  between  the  constituent  parts  of  the  com- 
bination, then  it  is  in  restraint  of  trade,  within  the 
meaning  of  the  statute  imder  all  of  the  decisions. 

Circuit  Judge  Hook  concurred  with  Judge  Smith, 
saying:  '*I  concur  in  the  foregoing  opinion  that  the 
International  Harvester  Company  is  not  the  result  of 
the  normal  growth  of  the  fair  enterprise  of  an  indi- 
vidual, a  partnership,  or  a  corporation.  On  the  con- 
trary, it  was  created  by  combining  five  great  competing 
companies,  which  controlled  more  than  eighty  per  cent 
of  the  trade  in  necessary  farm  implements,  and  it  still 
maintains  a  substantial  dominance.  That  is  the  con- 
trolling fact;  all  else  is  detail.'* 
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Judge  Sanborn,  who  rendered  the  dissenting  opinion, 
said:  ''The  particular  facts  proved  in  this  individual 
case,  not  only  fail  to  show  that  the  defendants  were 
unduly  or  unreasonably  restraining  or  attempting  to 
monopolize  interstate  or  foreign  trade,  or  threatening 
so  to  do  at  the  time  this  suit  was  commenced  and  for 
seven  years  before  that  time,  but  they  establish  the 
converse. 

*'The  evidence  in  this  suit  seems  to  me  to  present  a 
new  case  imder  the  Anti-Trust  Law.  No  case  has  been 
found  in  the  books,  and  none  has  come  under  my  ob- 
servation, in  which  the  absence  of  all  the  evils  against 
which  law  was  directed,  at  the  time  of  the  suit  was 
brought,  and  for  seven  years  before,  was  so  conclu- 
sively proved  as  in  this  suit:  The  absence  of  unfair 
or  oppressive  treatment  or  competitors,  or  unjust  or 
oppressive  methods  of  competition,  the  absence  of  the 
drawing  of  an  undue  share  of  the  business  away  from 
competitors,  and  to  the  defendants,  the  absence  of  the 
raising  of  prices  •  •  •  •  to  their  consumers, 
the  absence  of  deterioration  of  the  quality,  the  absence 
of  the  decrease  of  the  wages  of  the  laborers  and  of  the 
prices  of  materials — ^the  absence,  in  short,  of  all  the 
elements  of  undue  injury  to  the  public  and  undue  re- 
straint of  trade,  together  with  the  presence  of  free 
competition  which  increased  the  share  of  the  competi- 
tors in  the  interstate  trade  and  decreased  the  share  of 
the  defendants.  Neither  the  Standard  Oil  Company's 
case,  221  United  States,  Page  1,  nor  the  American 
Tobacco  Company's  case.  Volume  221  United  States 
Reports,  Page  106,  nor  any  other  authorities  cited 
seem  to  me  to  rule  this  case,  because  in  none  of  them 
was  there  such  affirmative,  to  my  mind,  conclusive 
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evidence  that  for  years  before  the  suits  were  com- 
menced the  defendants  had  practiced  no  acts  and  pur- 
sued no  methods  which  constituted  an  undue  restraint 
of  trade  or  an  unreasonable  attempt  to  monopolize  it/' 
The  majority  rules  that  the  International  Harvester 
Company  should  be  dissolved.  The  appeal  by  the  har- 
vester company  is  now  before  the  United  States 
Supreme  Court. 

EULINa  COUBT  CASE  No.  2 

United  States  vs.  United  States  Steel  Co.,  United 
States  District  Court  of  New  Jersey,  June,  1915. 

The  United  States  Government  brought  this  action 
against  the  United  States  Steel  Company  to  dissolve 
said  company  because  of  alleged  violations  of  the 
Sherman  Anti-Trust  Act.  This  suit  was  started  by  the 
Administration  of  President  Taft,  and  continued  by 
the  attorney  general  under  President  Wilson. 

The  government  contended  that  the  committee  meet- 
ings, participated  in  by  ninety-five  per  cent  of  the  steel 
trade  of  the  country,  were  illegal  and  unlawful  combi- 
nations to  control  prices ;  but  as  these  meetings,  known 
as  the  ''Gary  dinners,'*  had  stopped  before  the  gov- 
ernment filed  its  suit  in  October,  1911,  there  was  no 
occasion  for  injunction  on  this  ground. 

Four  judges,  Buffington,  McPherson,  Hunt,  and 
Woolley,  sat  in  this  case.  Judges  Woolley  and  Hunt 
concurred  in  one  opinion  and  Judges  Buffington  and 
McPherson  in  the  other.  The  court  was  imanimous  in 
its  opinion  that  the  United  States  Steel  Company  was 
not  in  violation  of  the  Sherman  Act  at  the  time  suit 
was  brought. 

Judges  Woolley  and  Hunt  agreed  that  the  original 
combination  was  a  deliberate  effort  to  secure  a  mono- 
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poly  of  the  steel  trade,  but  was  unsuccessful,  because 
the  undertaking  was  too  large.  Their  theory  seems  to 
be  that  the  potential  size  and  control  of  the  combina- 
tion is  the  test  of  illegality  rather  than  the  result  of 
the  combination,  and  since  the  evidence  showed  that 
sixty  per  cent  of  the  steel  business  of  the  country  is 
done  by  the  company's  competitors,  it  is  not  in  viola- 
tion of  the  Anti-Trust  Act. 

Judges  Buffington  and  McPherson  based  their  de- 
cisions upon  the  rule  laid  down  in  the  Standard  Oil 
and  Tobacco  cases,  that  combinations  are  illegal,  which 
prejudice  public  interest  by  unduly  restricting  trade. 
Their  theory  seems  to  be  that  the  test  of  illegality  is 
the  result  of  the  combination  rather  than  its  powers, 
and,  since  the  effect  of  the  steel  trust  has  been  to  ex- 
pand, to  develop,  to  stimulate  trade,  especially  foreign, 
the  company  is,  in  fact,  a  tonic,  not  a  depressant,  and 
that,  therefore,  it  does  not  fall  within  the  act.  Judg- 
ment was  given  for  the  United  States  Steel  Company. 
The  United  States  Government  appealed  the  case  to 
the  United  States  Supreme  Court. 

EUUNQ  LAW 
Story  Case  Answer 
The  International  Harvester  Company  case,  and  the 
Steamship  Pool  case  (the  Story  Case)  present  a  new 
issue  in  the  development  of  the  law  under  the  Sherman 
Anti-Trust  Act.  When  it  is  conceded  that  a  given 
combination  or  organization  of  capital  has  promoted 
the  public  welfare,  should  this  combination  be  never- 
theless condemned  because  of  its  mere  size?  The 
majority  opinion  in  the  International  Harvester  Com- 
pany case  agree  on  the  fact  that  bigness  or  size  is  not 
a  crime  when  natural  growth  and  development  lead 


INTERSTATE    COMMERCE       239 

to  bigness.  A  corporation,  apparently,  may  expand 
indefinitely  by  building  branches  or  acquiring  plants 
by  direct  purchase.  The  government  apparently  will 
not  say  to  a  growing  corporation,  **Yon  may  grow  to 
this  point,  but  you  must  stop  here."  But,  in  accord- 
ance with  the  International  Harvester  case,  it  will 
forbid  competing  corporations  to  combine,  if  a  certain 
size  has  been  reached.  No  size  limit  was  stated,  and, 
apparently,  this  will  be  determined  from  the  facts  of 
each  case  when  it  comes  before  the  court. 

The  court  apparently  lays  down  the  rule  that  mere 
power,  beyond  a  certain  point,  renders  a  combination 
unlawful.  The  fact  that  no  injury  has  been  committed 
to  the  public,  or  to  rival  competitors,  is  absolutely  im- 
material. The  fact  that  there  is  a  combination  of 
former  competitors,  is  altogether  sufficient,  provided 
it  is  of  the  right  size,  to  render  the  contract  of  com- 
bination illegal  and  unlawful.  The  opinions  of  Judges 
Wooley  and  Hunt  in  the  United  States  Steel  Case  con- 
cur in  this  point  of  view,  but  they  held  in  favor  of  the 
steel  company  because  the  evidence  proved  that  real 
competition  existed.  Apparently,  in  accordance  with 
their  opinions,  the  United  States  Steel  Company  had 
not  reached  the  right  size  to  come  within  the  pale  of 
the  Sherman  Act. 

If  these  opinions  state  the  present  interpretation  of 
the  Anti-Trust  Law,  there  is  a  wide  divergence  from 
the  Common  Law  meaning  of  the  term  "restraint  of 
trade,"  and  from  the  interpretation  of  the  law  in  the 
Standard  Oil  and  Tobacco  cases.  These  last  named 
cases  brought  back  the  **rule  of  reason,"  and  declared 
that  the  Anti-Trust  Law  embraced  only  those  acts 
which  operated  to  the  prejudice  of  the  public  interest. 
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Judge  Buffington,  in  the  Steel  Case,  observes  this  point 
of  view.  He  states  that  the  question  is  not  how  much 
or  how  large,  but  in  what  manner  was  the  business 
done.  The  Common  Law,  as  to  restraint  of  trade,  was 
only  recently  declared  anew  by  the  House  of  Lords, 
the  highest  court  of  Great  Britain,  in  the  Northwestern 
Salt  Company  vs.  Electrolytic  Alkali  Company.  This 
decision  will  no  doubt  have  great  weight  with  our 
Supreme  Court.  The  court  there  held  that  the  decision 
must  depend  upon  the  injury  or  benefit  to  the  public, 
resulting  from  the  combination. 

Lord  Chancellor  Haldane  said:  *' Unquestionably, 
the  combination  in  question  was  one,  the  purpose  of 
which  was  to  regulate  supply  and  keep  up  prices.  But 
an  ill-regulated  supply  and  unremunerative  prices 
may,  in  point  of  fact,  be  disadvantageous  to  the  public. 
Such  a  state  of  things  may,  if  it  is  not  controlled, 
drive  manufacturers  out  of  business  or  lower  wages, 
and  so  cause  unemployment  or  labor  disturbance.  It 
must  always  be  a  question  of  circumstances  whether  a 
combination  of  manufacturers  in  a  particular  trade  is 
an  evil  from  a  public  point  of  view." 

The  Story  Case  is  based  upon  the  Court  Case,  known 
as  the  Steamship  Pool  case,  decided  recently  in  the 
United  States  District  Court  of  New  York.  The  court 
in  that  case  unanimously  refused  to  dissolve  the  com- 
bination itself,  on  the  broad  ground  that  the  evidence 
proved  no  injury  to  the  public,  but  rather  a  benefit. 
The  court  agreed  that  without  some  method  of  regulat- 
ing competition,  there  would  be  a  succession  of  rate 
wars,  and  great  injury  done  to  the  public. 

It  is  submitted  that  the  court,  in  the  Steamship  Pool 
case,  lays  down  the  correct  statement  of  the  law,  fol- 
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lowing  the  rule  of  reason  of  the  Common  Law  and  the 
earlier  cases  decided  under  the  Sherman  Act.  Under 
this  interpretation  of  the  law,  the  Sherman  Act,  along 
with  the  new  Clayton  Act,  adequately  meet  the  eco- 
nomic and  social  situation. 

Each  case  must  be  decided  on  its  own  merits.  A 
combination  founded  to  control  trade,  and  stiiBe  com- 
petition by  anti-social  and  reprehensible  means,  will  be 
condemned  by  the  rule  of  reason.  Those  combinations 
which  do  not  injure  the  public,  but  on  the  contrary  pro- 
mote trade  and  benefit  of  the  public,  shall  continue 
subject,  of  course,  always  to  governmental  interfer- 
ence, should  they  become  inimical  to  public  weKare. 
Each  case  must  be  decided  upon  a  thorough  under- 
standing of  the  social  and  economic  facts  involved,  and 
upon  the  requirements  of  the  business  in  relation  to 
the  welfare  of  the  people  as  a  whole.  The  cases  will 
then  possess  consistency  and  continuity.  This  is 
sound  economics  and  sound  law,  because,  fundament- 
ally, the  whole  basis  of  our  Anglo-Saxon  jurispru- 
dence rests  upon  the  discretion  and  discrimination  of 
the  courts,  who  work  out  for  the  community  rules  of 
public  policy,  guided  by  the  light  of  reason.  In  ac- 
cordance with  this  reasoning,  the  court,  in  the  Story 
Case,  will  decide  not  to  dissolve  the  North  Atlantic 

Conference.  

V.   CLAYTON  ACT— PRICE  DISCRIMINATION 

CLAUSE 

A.    Statutes  Prohibiting  Price  Discrimination 

1.    Legislatures  Have  Power  to  Prohibit  Discrimination 

STOBY  CASE 

The  Federal  Anti-Trust  Act  of  October  15,  1914, 
known  as  the  Clayton  Act,  provides,  in  Section  2,  that 
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it  shall  be  unlawful  for  any  person  engaged  in  inter- 
state commerce  to  discriminate  in  price  between  differ- 
ent purchasers,  where  the  effect  of  such  discrimination 
may  be  to  substantially  lessen  competition  or  tend  to 
create  a  monopoly.  The  act  also  provides,  in  Section 
4,  that  any  person  who  shall  be  injured  by  reason  of 
any  act  done  in  violation  of  the  Anti-Trust  Laws  shall 
have  the  right  to  recover  damages  threefold,  in  the 
United  States  Courts. 

A  suit  was  brought  by  Karl  Renter,  a  wholesale 
baker,  alleging  that  the  Wild  Baking  Company  had 
made  special  contracts  with  all  the  dealers  that  Renter 
had  been  supplying  with  bread,  offering  them  a  dis- 
count of  10  per  cent  on  all  purchases  during  the  first 
year  if  they  would  buy  exclusively  of  the  Wild  Baking 
Company  instead  of  Renter,  alleging  also  that  the  Wild 
Baking  Company  shipped  its  goods  in  interstate  com- 
merce, from  a  city  in  another  state,  and  also  alleging 
that  as  a  result  of  the  special  prices  given  to  his  former 
customers  but  not  to  other  persons,  the  Wild  Baking 
Company  had  committed  a  violation  of  the  Clayton 
Act  which  had  directly  injured  the  plaintiff.  Renter, 
by  diminishing  his  business,  and  which  threatened  to 
put  him  out  of  business  if  persisted  in.  The  suit  asked 
both  the  threefold  damages  for  the  injury  suffered  and 
an  injunction  of  the  court,  forbidding  the  Wild  Baking 
Company  from  continuing  the  practice.  The  defense 
of  the  Wild  Baking  Company  was  that  this  was  a  legis- 
lative interference  with  the  freedom  to  make  contracts 
and  engage  in  trade  which  was  not  required  by  public 
interest  nor  reasonably  necessary  to  protect  the  public 
welfare,  but  that  it  was  an  excessive  exercise  of  power 
and  unconstitutional 
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Is  this  section  of  the  law  invalid,  or  is  it  consti- 
tutional and  is  Eeuter  entitled  to  its  protection  and  to 
the  recovery  of  damages? 

EUUNG  COUET  CASE 

State  of  South  Dakota  vs.  Central  Lumber  Company, 
Volume  226  United  States  Reports,  Page  157. 

A  statute  of  South  Dakota  provided  that  every  one 
should  be  held  guilty  of  a  crime  and  fined  who  dis- 
criminated between  different  places  in  the  state  by 
selling  a  commodity  in  general  use  at  a  lower  price  in 
one  section  than  in  another,  for  the  purpose  of  destroy- 
ing the  competition  of  any  regular,  established  dealer 
in  such  commodity. 

,  The  state  proceeded  against  the  Central  Lumber 
Company  for  alleged  violations  of  this  statute,  and  the 
lumber  company  appealed  to  the  United  States  Su- 
preme Court,  on  the  ground  that  the  law  was  in  viola- 
tion of  the  United  States  Constitution  and  therefore 
beyond  the  power  of  the  state  to  pass. 

The  opinion  of  the  court  was  delivered  by  Mr. 
Justice  Holmes.  The  argument  that  the  law  was  un- 
constitutional was,  first,  that  it  denied  the  equal  pro- 
tection of  the  laws  because  it  affected  the  conduct  of  a 
particular  class  only — ^those  selling  goods  in  two  places 
in  the  state — and  because  it  was  intended  for  the  pro- 
tection of  only  a  particular  class — regularly  estab- 
lished dealers ;  and  second,  that  it  unreasonably  limited 
the  liberty  of  the  people  to  make  such  bargains  as  they 
like.  It  may  be  conceded  that  the  prohibited  act  is  no 
different  in  principle  from  the  ordinary  efforts  of 
traders  at  a  single  place,  and  that  the  act  applies  only 
to  those  having  two  places  of  business.  But  this  does 
not  require  the  conclusion  that  this  is  an  unconstitu- 
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tional  discrimination.  If  the  legislature  shares  the 
now  prevailing  belief  as  to  what  is  public  policy,  and 
finds  that  a  particular  instrument  of  trade  is  being 
used  against  that  policy  in  certain  cases,  it  may  direct 
its  law  against  what  it  deems  the  evil  as  it  actually 
exists,  without  covering  the  whole  field  of  possible 
abuses,  and  it  may  do  so  none  the  less  that  the  for- 
bidden act  does  not  differ  in  kind  from  those  that  are 
allowed.  We  must  assmne  that  the  legislature  of 
South  Dakota  considered  that  people  selling  in  two 
places  made  the  prohibited  use  of  their  opportunities, 
and  that  such  use  was  harmful  although  the  usual 
efforts  of  competitors  were  desired.  The  facts  and  the 
economic  conclusions  drawn  from  the  facts  are  not 
within  the  field  or  review  for  the  Supreme  Court,  and 
the  law  was  therefore  sustained. 

RUUNG  LAW 
Story  Case  Answer 
It  has  become  well  known  that  one  of  the  most  ef- 
fective weapons  for  stifling  competition  is  for  a  busi- 
ness which  covers  a  large  territory  and  has  great 
resources  to  reduce  the  price  of  its  commodity  tem- 
porarily in  any  market  where  a  competitor  is  trying 
to  survive  or  to  gain  a  foothold.  If  the  competitor  is 
limited  to  the  one  market  or  to  a  small  territory,  he 
must  lose  money  upon  all  his  business,  for  he  can  not 
sell  anything  unless  he  meets  the  low  price  by  the 
aggressor.  By  charging  a  high  price  in  fields  that  are 
free  from  competition,  the  larger  business  can  bear  a 
continual  loss  from  this  part  of  its  business,  but  the 
smaller  one,  which  is  losing  all  through  and  making  no 
profit  at  all,  must  reach  the  time  when  its  resources 
are  exhausted.    It  is  then  forced  out  of  business,  so 
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prices  can  now  be  raised,  and  the  territory,  now  free 
from  competition,  may  be  used  as  a  source  of  extra 
profit,  through  prices  excessively  high,  so  that  the  low- 
price  war  may  be  again  begun  against  a  different  com- 
petitor in  a  different  field. 

Because  of  the  prevalence  and  effectiveness  of  this 
unfair  method  of  competition,  it  may  legitimately  be 
selected  by  the  legislatures  and  by  Congress  for  spe- 
cial attention.  By  its  power  to  regulate  commerce, 
Congress  has  authority  to  prevent  the  creation  of  un- 
reasonable restraints  upon  interstate  commerce  such 
as  the  creation  of  a  monopoly  by  this  method  would 
undoubtedly  be.  The  legislatures  of  the  states,  having 
the  general  sovereign  power  to  protect  the  public  wel- 
fare, have  the  power  to  prevent  this  means  of  creating 
a  monopoly  because  it  is  an  abuse  of  the  individual 
right  to  make  terms  and  prices  in  free  competition  by 
which  the  public  is  deprived  of  the  benefit  of  an  open 
market  and  compelled  to  accept  the  prices  fixed  by  a 
single  seller  or  a  monopoly. 

For  these  reasons,  the  statutes  of  the  various  states 
have  been  upheld  as  constitutional,  and  Section  2  of 
the  Clayton  Act  will  doubtless  receive  the  approval  of 
the  courts  if  it  ever  attacked  upon  this  point.  There- 
fore, in  the  Story  Case,  Reuter  is  entitled  to  the  recov- 
ery of  three-fold  damages  and  the  court  should  enjoin 
the  Wild  Baking  Company  from  continuing  its  viola- 
tion of  the  statute. 


2.     Discrimination  May  Be  Prohibited  Only  if  It  Has 

Consequences  of  Public  Importance 
STOET  CASE 

The  legislature  of  a  newly  settled  state,  having  pur- 
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sued  a  program  of  enacting  into  law  all  of  the  most 
modern  ideas  of  reform,  had  come  to  feel  the  responsi- 
bility of  providing  for  all  the  relations  of  the  citizens. 
Most  of  the  members  were  farmers  or  merchants  and 
had  felt  the  perhaps  natural  opposition  to  the  system 
of  price  fixing  generally  by  professional  men,  that  is 
lawyers,  doctors,  architects,  etc.  They  passed  a  stat- 
ute prohibiting  the  fixing  of  a  charge  for  professional 
services  with  relation  to  the  wealth  of  the  client  or 
patient,  or  his  ability  to  pay,  and  required  that  every 
professional  man  have  a  schedule  of  prices,  based  upon 
the  amount  of  time  spent  or  the  character  of  the  work 
done,  which  schedule  he  was  required  to  keep  at  all 
times  open  to  the  inspection  of  his  clients  or  cus- 
tomers. Departure  from  this  fixed  schedule  was  made 
an  offense  and  penalized.  The  doctors  of  the  state, 
while  few  in  number,  were  united  in  their  opposition 
to  this  law,  and  by  general  agreement,  refused  to  com- 
ply with  it.  One  of  the  leading  physicians.  Dr.  Harvey 
Vernon,  having  been  indicted  for  violating  the  law  con- 
sented to  have  his  case  made  the  test  of  the  law.  His 
defense  was  prepared  by  coimsel  employed  by  a  com- 
mittee of  the  organized  doctors  of  the  state.  Other 
prosecutions  were  suspended  until  the  disposition  of 
this  test  case.  It  was  carried  to  the  Supreme  Court  of 
the  state,  for  a  decision  upon  the  constitutionality  of 
the  law,  the  doctors  urging  that  it  violated  the  guar- 
antee of  the  Federal  Constitution  that  no  state  should 
deprive  any  person  of  liberty  or  property  -without  due 
process  of  law.  Is  the  law  invalid,  or  should  the  con- 
viction of  Dr.  Vernon  be  affirmed? 

EUIilNa  COUET  CASE 

State  vs.  Fairmont  Creamery  Company  of  Nebraska, 
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Volume  153  Iowa  Reports,  Page  702;  Volume  133 
Northwestern  Reporter,  Page  895. 

The  following  statute  was  passed  in  Iowa:  "Any 
person,  firm,  company,  association  or  corporation  for- 
eign or  domestic,  doing  business  in  the  state  of  Iowa 
and  engaged  in  the  business  of  buying  milk,  cream,  or 
butter  fat  for  the  purpose  of  manufacture,  or  of  buy- 
ing poultry,  eggs  or  grain  for  the  purpose  of  sale 
or  storage,  that  shall  for  the  purpose  of  creating  a 
monopoly  or  destroying  the  business  of  a  competitor 
discriminate  between  different  sections,  localities,  com- 
munities, cities  or  towns  of  this  state  by  purchasing 
such  commodities  at  a  higher  price  or  rate  in  one  sec- 
tion, locality,  community,  city,  or  town  than  is  paid  for 
the  same  commodity  by  the  same  person,  firm,  com- 
pany, association  or  corporation  in  another  section, 
locality,  community,  city  or  town,  after  making  due 
allowance  for  the  difference,  if  any,  in  the  grade  or 
quality,  and  in  the  actual  cost  of  transportation  from 
the  point  of  purchase  to  the  point  of  manufacture,  sale 
or  storage,  shall  be  deemed  guilty  of  unfair  discrimina- 
tion which  is  hereby  prohibited  and  declared  to  be  un- 
lawful, but  prices  made  to  meet  competition  in  such 
locality  shall  not  be  in  violation  of  this  act;  and  any 
person,  firm,  company,  association  or  corporation  or 
any  officer,  agent,  receiver  or  member  of  any  such  firm, 
company,  association  or  corporation  found  guilty  of 
unfair  discrimination  as  defined  herein,  shall  be  pun- 
ished as  provided  in  section  5028c  of  the  Supplement 
to  the  Code,  1907." 

The  defendant  company  was  indicted  for  an  offense 
against  this  statute,  but  was  acquitted  and  dismissed. 
The  trial  court  ruled  that  the  statute  was  unconstitu- 
tional because  it  was  not  uniform  in  its  operations  but 
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applied  only  to  a  few  persons  and  because  it  was 
arbitrary  and  unreasonable.  In  order  to  obtain  a  re- 
view of  this  holding,  the  state  appealed  to  the  Supreme 
Court. 

The  courts  held  that  the  judgment  of  the  trial  court 
should  be  reversed  and  that  the  law  was  unconstitu- 
tional. Mr.  Justice  Evans,  delivering  the  opinion  of 
the  court,  said:  **It  is  not  possible  to  lay  down  a  very 
definite  rule  whereby  the  reasonableness  of  a  statutory 
classification  may  be  determined.  Generally  speaking, 
if  a  law  applies  to  only  a  class  of  persons,  the  classifi- 
cation must  be  based  upon  a  substantial  distinction 
which  makes  one  class  so  different  from  another  as  to 
suggest  the  necessity  of  different  legislation  with  re- 
spect to  it.  If  the  law  is  general  and  uniform  in  its 
operations  upon  all  persons  in  the  like  situation,  it  is 
not  unreasonable  merely  because  its  practical  applica- 
tion will  be  limited  to  comparatively  few  persons.  The 
act  under  consideration  applies  only  to  persons  en- 
gaged in  the  business  of  buying  milk  and  cream  for 
purposes  of  manufacture,  and  not  to  those  who  buy 
for  immediate  consumption.  Comparatively  few  per- 
sons are  within  the  first  class,  while  a  multitude  are 
within  the  second.  But  those  who  buy  milk  and  cream 
for  purpose  of  manufacture  sustain  a  different  rela- 
tion to  the  community.  The  magnitude  of  their  opera- 
tions, the  motive  to  monopolize,  and  the  ability  to 
create  a  monopoly  are  quite  manifest,  while  to  the  mul- 
titude who  buy  milk  for  consumption,  a  monopoly 
would  be  quite  impossible  and  its  attempt  absurd.  We 
are  impressed,  therefore,  that  the  classification 
adopted  is  one  that  arises  quite  naturally  and  that  it 
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rests  upon  a  substantial  and  practical  distinction.  If 
it  be  true  that  large  corporations  enter  the  creamery 
business  and  cover  a  large  territory,  including  many 
purchasing  points,  and  if  it  be  true  that  they  resort  to 
methods  which  would  be  deemed  morally  dishonest  and 
unjust  in  order  to  obtain  a  monopoly  of  the  creamery 
business  in  the  territory  which  they  so  occupy,  then  a 
situation  is  presented  which  fairly  calls  for  legislative 
attention.  The  resulting  legislation  may  not  be  the 
best.  But  a  legislative  act  which  is  directed  against 
a  particular  evil  is  not  for  that  reason  alone  to  be  re- 
garded as  capricious  and  arbitrary  in  its  classifi- 
cation." 

EUUNO  LAW 

Story  Case  Answer 
The  power  of  the  state  to  interfere  with  the  freedom 
of  the  individual  must  be  exercised  only  where  such 
interference  is  necessary  for  the  welfare  of  the  public. 
The  courts  will  not  decide  whether  they  think  the  law 
under  consideration  is  necessary,  but  it  will  be  en- 
forced if  it  appears  that  the  legislature  might  reason- 
ably have  thought  that  it  was  necessary.  If  it  is  a 
question  which  might  reasonably  be  settled  either  way, 
the  court  will  respect  the  decision  of  the  legislature. 
So  if  the  regulation  attempted  is  directed  against  a 
source  of  public  injury  and  is  a  proper  and  reason- 
able method  of  preventing  that  injury,  it  will  be  held 
constitutional. 

Thus,  in  the  Ruling  Court  Case,  the  legislative 
opinion  that  it  was  necessary  to  curb  monopolistic 
methods  in  use  by  the  creameries  was  respected  by  the 
court.  In  the  case  of  State  vs.  Standard  Oil  Co.,  Vol- 
ume 111  Minnesota  Reports,  Page  85;  Volume  126 
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Northwestern  Reporter,  Page  527,  a  similar  statute 
prohibiting  price  discrimination  by  producers,  manu- 
facturers, and  distributors  of  petroleum  and  its  pro- 
ducts, was  held  constitutional. 

In  the  Story  Case,  however,  the  legislature  has  at- 
tempted a  thing  that  it  is  very  hard  to  say  would  be 
regarded  today  as  reasonably  necessary  for  the  public 
welfare.  It  has  been  held  that  the  great  danger  of 
cheating  and  fraud  on  the  part  of  itinerant  peddlers 
justified  the  legislature  in  imposing  special  require- 
ments and  regulations  upon  them,  but  it  is  not  here 
pretended  that  the  public  is  defrauded  by  the  present 
system  of  fixing  charges  for  professional  service.  The 
most  that  appears  is  that  the  members  of  the  legisla- 
ture do  not  approve  of  the  system,  but  that  is  far  from 
enough  to  justify  interference  in  a  matter  that  is 
wholly  individual  in  its  consequences.  Consequently, 
the  law  should  be  held  unconstitutional,  and  Dr. 
Vernon  should  be  discharged. 
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Carrier 

as  insurer V.  152 

as  ordinary  bailee VI.    82 
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(References  are  to  Volume  and  Page  Numbers.) 


262  INDEX 

Collection  and  deposit IV.  278 

Collection  note V.  138 

Collection  of  individuals — ^partnership III.     67 

Collect  on  delivery V.  308 

Colorable  organization III.  230 

Color  blindness VI.  199 
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of  parties  in  partnership III.     51 

of  payee IV.    99 

of  prior  parties IV.  118 

to  contract  generally I,    68 

(References  are  to  Volume  and  Page  Numbers.) 


r 


INDEX  263 

Competing  with  firm III.    99 

Competitors'  rights  VI.    20 

Complete  consent II.    92 

Composition  with  creditors 

in  contracts I,  197 
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in  partnerships HI.    97 
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in  suretyship V.  143 
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seal III.  207 
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Corrupt  men  in  public  office I.  269 
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Covenants  of  warranty II.     97 
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lien V.  160 

loss  of  security V.  131 
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Debtor's  property  when  deceased V.  160 
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of  partnership III.     92 
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by  agent 11.  168 
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recording  of V.  104 
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to  wrong  person VI.    59 
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before  insolvency IV.  255 
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in  state  taxation VI.  212 
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of  a  check IV.  311 
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Dividends      III.  340 
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in  Common  Law  marriage II.  84 
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defined IV.  296 
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contract  of IV.  135 

defined IV.  34,  93 
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liability  of IV.  86,  181 
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Duress 

in  contracts I.  258 
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by  prescription  V.    65 
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Education  of  child II.    60 

Educational  corporations III.  308 

Ejectment II.  85,  98,  169;  V.  88;  VI.  116 

Electric  light  plants III.  200 
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Elements  of  contract II.  171 
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contract  of I.    93 
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Equitable  estate   V.    54 

Equitable  estoppel III.  320 
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Exclusive  control  in  partnerships III.  171 
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Executor 
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wrong  of V.  139 
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Express  powers  in  corporation III.  212,  279 
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of  a  note IV.  200 

of  an  indorsement I.  289 ;  IV.  116 
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retention  of  goods V.  300 
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schedule  VI.  147 

shipment VI.  51 

Friendly  fire  Yr'  ^^i 

Fructus  industrials V.  5 

(References  are  to  Volume  and  Page  Numbers.) 


278  INDEX 

Functions 

in  creating  corporations III.  220 

of  a  bank  IV.  215 
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Growing  crop  as  real  property V.      5 
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Illegal  consideration IV.    70 
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Importing  liquors  VI.     22 
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Incorporators II.  206,  215 

Incorporeal  objects V.      3 
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Indirect  tax  VI.  208 
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defined IV.  86,  111 
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Industrial  corporation III.  271 

Infants 

age  of II.      1 
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guaranty  to  V.  125 

deeds  of  II.      1 
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Infant's 
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Innocent  misrepresentation I.  233,  237,  240 
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of  a  buyer V.  310 
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in  sales V.  262 

laws  of VI.  197 
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Insurance  broker II.  230 
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Invading  foe  VI.  63 
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Itinerant  salesman  VI.  181 
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Joint  business III.  25 

Joint  creditors III.  155 
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of  sureties  V.  140 

Joint  lives II.  97 

Joint  makers II.  178 
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Joint  wrong-doers  II.  74,  118 
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Kinds  of  banks  IV.  226 

Kinds  of  deposits  IV.  243 

King's  Mint   IV.    12 
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of  falsity  in  contract I.  246 

of  an  infant  II.    38 

of  an  agent  H.  147 

of  a  third  person XL  246 
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Labor  and  material  in  sales V.  224 
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Lack  of  contractual  intention I.  162 

Land 

adjacent  support  of V.    78 
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Landlord  and  tenant III.  26;  V.    82 
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in  writing V.    84 

(References  are  to  Volume  and  Page  Numbers.) 


286  INDEX 

oral V.    84 

of  a  room V.    18 

Legal  capacity II.  159 
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Legal  estate V.    54 
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Legal  marriage II.    79 
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Lessee  as  agent II.  151 

Lessor  defined II.  151 
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agreement  to  publish I.  270 
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License 
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to  sell  liquors III.  201 

to  conduct  corporate  business III.  288 
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mortgage V.  104;  VL  116 

of  partnership  property  III.  182 
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Life  estate V.    21 
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manufacture VI.  172 
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Loans  to  firm III.  153 
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Mental  anguish II.  120 
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Mercantile  business 

in  partnerships III.    39 
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equitable  title V.  154 

insurable  interest  V.  152 
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Mortgagor's  insurable  interest V.  154 

Movable  goods V.  251 

Moving  force  in  contracts I.  178 

Mutual  agreement I.  3,    71 

Mutual  benefit  bailment IV.  267 

Mutual  consent I.  226;  II.  172;  III.  162 

Mutual  engagement  II.    83 

Mutual  intention  to  contract I,    24 

Mutuality 

in  contracts I.   6,  155 

in  real  property V.    39 

in  corporations in.  310 

Mutual  promises I.  36,  192,  281 ;  II.    78 

Mutual  rights  II.  142 

N 

Name 

by  way  of  mark IV.    31 

in  maker's  handwriting IV.    30 

of  payee IV.    30 

of  corporation  III.  321 

of  directors III.  322 

printed  on  note IV.     30 

written  in  full IV.    30 

National  banks IV.  237 

Nations  at  war VI.    29 

Natural  fruits V.      5 

Natural  guardian II.    53 

Natural  incompetency I.    70 

Natural  monopoly VI.      2 

Natural  persons III.  177,  202 

Natural  rights V.     66 

Nature 

of  acceptance IV.  178 

of  banking IV.  209 

of  goods VI.     64 

of  partner's  interest  III.     90 

Navigation  as  commerce VI.  162 

Navy  pay  bill IV.     38 

Necessaries 1. 181 ;  II.  16 ;  V.  287 
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Necessity 

of  insurable  interest V.  150 

way  of V.  63 

Nefarious  trade III.  56 

Negative  power III.  16 

Neglect  of  agent II.  282;  m.  141 

Negligence 

and  fraud IV.  204 

exemption  from  liability VI.  78 

of  agent II.  174,  237 

of  bailee IV.  249 

of  carrier VI.  70,  78 

of  infant II.  48 

of  servant III.  130 

of  shipper VI.  63 

Negotiability 

of  bonds VI.  116,  121 

of  coupons IV.  22;  VI.  126 

of  bills  and  notes IV.  1 

Negotiable  document  of  title V.  300 

Negotiable  instruments II.  264 ;  IV.  1 

as  money IV.  23 

in  writing IV.  26 

uniform  law  of IV.  9 

Negotiable  note II.  47 ;  IV.  13,  15,  18 

and  mortgage V.  100 

of  infant II.  47 

Negotiable  script IV.  2 

Negotiable  bill  of  lading IV.  16 

Negotiations  constituting  offer I.  71 

Nephew's  insurable  interest V.  170 

Newspaper  revocation I.  178 

Next  friend II.  1,  74 

Next  of  kin III.  326 

Noises  and  odors V.  68 

Nominal  directors III.  237 

Non-acceptance  by  drawee IV.  96 

Non-acceptance  of  check IV.  182 

Non-age H.  6,  36,  40 

Non-ascending  stockholders HI.  348 

Non-commercial  organization  VI.  157 
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Non-del  credere  agent II.  155 

Non-disclosure  in  contracts I.  241 

Non-existent  goods V.  252 

Non-existing  drawee IV.  115 

Non-existing  payee IV.    99 

Non-feasance  11.  175 

Non-liability  of  principal V.  125 

Non-negotiable  title  document V.  300 

Non-negotiability IV.     17 

Non-partners III.  153 

Non-payment  by  drawee IV.    96 

Non-payment  of  check IV.  182 

Non-payment  of  negotiable  instrument IV.    87 

Non-profit  associations III.       3 

Non-revocable  agency II.  275 

Non-support  of  wife II.     58 

Non-trading  firm III.  39,  117,  122 

Note 

forged IV.  200 

held  for  collection V.  138 

in  gambling  transaction IV.  207 

in  writing V.  235 

negotiable — must  contain  promise  to  pay IV.    44 

or  memorandum  in  contracts I.     60 

payable  out  of  a  particular  fund IV.    51 

Notes 

incidental  to  bonds VI.  125 

incidental  to  mortgage V.  100 

of  a  bank IV.  221 

written  in  ink IV.    27 

Notice 

by  carrier VI.    88 

by  shipper VI.    46 

in  a  contract I.  106 

of  acceptance I.  136 

of  assignment IV.     18 

of  claims VI.     76 

of  dishonor IV.  74,  98,  149 

of  dissolution III.   143,  147 

of  fraud IV.     24 

of  negotiation IV.    20 
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to  drawer  ^ IV.  135 

to  shipper VI.    46 

to  third  persons  of  fraud II.  205 

Notorious  proceedings III.  166 

Nudum  pactum  III.  310 

0 

Oath  through  agency II.  158 

Obey  instructions II.  222 

Obligation 

incurred  for  necessaries II.     16 

to  return  benefit II.    28 

Obligors 

defined  IV.    20 

joint V.  124 

when  co-sureties V.  142 

when  not  co-sureties V.  142 

Odors  and  noises V.    68 

Offer 

and  acceptance III.    46 

in  contracts I.     71 

Offeree I.    74 

Officers 

bonds  of V.  142 

of  corporations III.  191 

Oil  well  casings V.     18 

Old  customers  III.    79 

Oleomargarine VI.  209 

Omissions  of  agent II.  240 

"On  sale  or  return" V.  295 

Operation  of  law  in  bankruptcy III.  166 

Opinion 

expression  of I.  246 

statement  of V.  198,  263 

Oppression  in  contracts III.  168 

Option  contract I.  Ill ;  III.  235 

Option  of  infant II.    43 

Oral  contracts 

in  agency 11.  204 

in  contracts I.   19,   37    44 

in  partnerships III.    58 
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in  bills  and  notes IV.  95,  180 

Oral  disaffirmance II.    27 

Oral  evidence IV.    94 

Oral  proof II.  168 

Oral  guaranty V.  116 

Oral  lease V.    84 

Oral  statement I.    63 

"Or  bearer"   IV.     47 

Order  defined IV.  43,  47 ;  V.  322 

Order  for  delivery V.  251 

Order  to  pay IV.    46 

Ordinance  for  franchise III.     19 

Ordinary  bailee IV.  268;  V.  163 

Ordinary  firm  business III.  106 

Original  package  doctrine VI.  209 

Origin  of  banks IV.  211 

Ornaments  as  fixtures V.     18 

Ostensible  authority II.  207,  255,  265 

Ouster  judgment III.  222,  227 

Outstanding  obligations III.  133 

Overdrafts IV.  291 ;  V.  115 

Overt  act 

in  contracts I.  134 

in  disaffirmance I.    26 

Ownership 

in  land .V.      1 

riparian V.    77 

P 

Paid  up  shares III.  192 

Parental  power » II.    75 

Parent's  insurable  interest V.  170 

Parol  authority II.  164 

Parol  contract I.  119 

Parol  direction II.  169 

Parol  evidence  rule IV.    94 

Parol  guaranty V.  116 

Participate  in  management III.    84 

Parties 

to  a  contract I.      1 

to  a  negotiable  instrument IV.    34 
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Partition  of  property II.  163 

Partly  oral  contract I.    46 

Partner 

accommodation  party IV.  129 

by  estoppel III.     37 

retiring,  a  surety V.  108 

Partnership 

acts  of III.  143 

and  corporation III.  190 

assets  of III.  156 

at  will III.  146 

banking IV.  227 

debts III.     91 

for  a  fixed  term III.  148 

liability III.  233 

notes  II.  160 

real  estate III.   119,  172 

Partner's 

insurable  interest V.  166 

joint  liability III.  130 

limitations  III.  110 

Part  payment  contract I.  57;  V.    90 

Par  value III.  337 

Passenger 

carrier's  duty  to VI.  25,    97 

duty  of  VI.  104 

schedule VI.  147 

Passes VI.    97 

Passing  of  title V.  237 

Past  fact  in  contracts I.  246 

Patronage  of  customers III.     79 

Paupers II.  104 

Payable  after  sight IV.  141 

Payable  in  blank IV.    38 

Payable  in  money IV.    57 

Payable  on  demand IV.   84,  302 

Payable  on  time IV.     84 

Payable  to  bearer IV.    14 

PfliVee 

definition  of IV.  39,     89 

not  named IV.    38 
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of  negotiable  instrument IV.    35 

Payee's 

acceptance IV.  106 

capacity IV.  99,  106 

existence  IV.     99 

Paying  teller's  authority IV.  293 

Payment 

and  discount  distinguished IV.  179 

and  title V.  248 

by  co-sureties V.  146 

date  of IV.  160 

definition  of IV.  179 

in  settlement I.  287 

in  money — bonds VI.  127 

in  sales V.  304 

of  negotiable  instrument IV.  189 

of  part I.  214;  IV.     66 

of  testator's  debts V.  140 

refused  in  bills  and  notes IV.  137 

to  insolvent  bank IV.  321 

under  mistake IV.  320 

Pecuniary  profit  in  partnerships III.      6 

Peddler's  tax VI.  209 

Percolating  waters V.    73 

Performance  of  contract I.  287 

Perishable  goods VI.    45 

Period  of  infancy II.       1 

Perpetual  succession III.   176,  193 

Perpetuities V.    49 

Persons  defined III.   202 ;  V.  322 

Personal  assets III.  156 

Personal  capacity II.  160 

Personal  chattel V.      1 

Personal  defenses  in  bills  and  notes IV.  183 

Personal  liability 

in  agency II.  252 

in  corporations III.   189,  195 

Personal  property III.  329,  331 ;  V.      1 

Personal  responsibility III.  262 

Personal  skill — contract  for II.  214 

Perversion  of  justice I.  262 
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Petition  of  administrator V.  140 

Physical  capacity I.  206;  II.  159 

Physical  pain II.  120 

Physical  training II.    55 

Physical  violence I.  260 

Physicians'  contracts I.  267 

Pirates VI.    29 

Placards  in  contracts I.  178 

Place 

for  presentment IV.  161 

of  deUvery V.  305 

of  payment IV.  163 

of  performance I.  292 

of  shipment V.  245 

Plaintiff  defined V.  322 

Plenary  power VI.  200 

Police  power 

of  Congress VI.  197 

of  the  states III.  281;  VI.  200 

Pointing  waters V.    77 

Porous  ground V.    74 

Possession 

of  child II.    51 

of  firm  property III.  92,    96 

Posting  contract I.  140 

Post  nuptial  contract II.  135 

Potential  existence V.  223 

Potential  possibiUties II.    72 

Power 

of  agent  II.  161 

of  attorney II.  218 

of  board  of  directors III.  275,  346 

of  charter III.  346 

of  Congress  to  create  corporations III.  209 

of  corporations III.  242 

of  majority  stockholders III.  346 

of  revoking  proxy III.  359 

of  sale  of  real  property V.    99 

of  the  legislature  over  corporations III.  280 

to  withhold  dividends III.  342 
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to  act  as  executor III.  260 

to  act  as  trustee III.  260 

to  bind  firm III.  83 

to  borrow  money III.  251 

to  dissolve  firai III.  151 

to  enter  into  partnership III.  248 

to  give  a  mortgage III.  256 

to  hold  land III.  245 

to  hold  stock  in  other  corporations III.  269 

to  indorse IV.  122 

to  make  negotiable  paper III.  253 

to  purchase  and  hold  his  own  shares III.  264 

to  sell  or  lease  corporation  plant III.  272 

Practice  of  medicine I.  268 

Pre-existing  debt  as  value IV.  63 

Preference  in  carriage VI.  43 

Pre-marriage  liabilities II.  114 

Premiums  in  insurance V.  151 

Pre-nuptial  contracts II.  132 

Preponderence  of  evidence IV.  62 

Prescription 

easements V.  65 

property V.  68 

to  light V.  66 

Presentment TV.  102,  114,  135 

and  acceptance IV.  176 

at  proper  place IV.  161 

at  reasonable  time IV.  158 

date  of IV.  160 

for  acceptance IV.  141 

for  payment IV.  89,  98,   147,  149 

for  payment  excused IV.  164,  169 

of  a  check IV.  152,  303 

of  accommodation  bill IV.  167 

on  a  day  certain IV.  155 

Present  time  in  a  warranty V.  203 

Presumption  of  consideration IV.  62,  75,  80,  188 

Presumption  of  title V.  240 

Previous  request  in  contracts I.  199 

(References  are  to  Volume  and  Page  Numbers.) 


INDEX  301 

Price 

payment  of  determining  title V.  241 

discrimination  VI.  241 

in  selling  contract V.  290 

Primary  liability IV.  83,  95,  147 

Principal 

and  agent II.  143 

and  surety V.  108 

insurable  interest  of V.  166 

non-liability  of  in  suretyship V.  125 

Principal  debtor II.  155;  III.  134 

Private  bankers III.  337 

Private  business III.  189 ;  IV.      3 

Private  carrier VI.    37 

Private  corporation III.  197 

Private  debt  in  partnership III.  113 

Privileges  and  immunities III.  205 

Privity  of  contract II.  219 ;  III.  316 

Probate  court  jurisdiction V.  140 

Process  of  incorporation III.  219,  231 

Proclamation  as  an  offer I.  173 

Profits 

in  rents II.    98 

of  a  firm III.    85 

out  of  land II.    35 

Promise 

for  an  act I.    83 

for  a  promise I.    85 

running  with  land IV.    43 

to  pay  part IV.    66 

Promissory  notes 

origin  of IV,      7 

made  by  infant II.      6 

Promissory  words IV.    30 

Promoters III.  19,  216,  235 

Proper  day  for  presentment IV.  160 

Proper  place  for  presentment IV.  161 

Property 

definition  of V.  2,  322 

of  a  child II.    64 

of  a  woman II.    94 
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Proposal  in  contracts I.  9,  170 

Prosecution  by  indictment I.  271 

Prospectus  of  a  corporation I.  242 ;  III.  314 

Protection 

of  cash  resources IV.  5 

of  life VI.  197 

Protest IV.  87,  182 

Proxies III.  354 

Publication  of  bankruptcy III.  166 

Public  auction II.  172 

Public  benefit VI.  230 

Public  character III.  200 

PubUc  corporation III.  197 

Public  election — agent's  power II.  158 

Public  enemy VI.  29,  63 

Public  health  III.  282 

Public  injury , VI.  230 

Public  interest VI.  2 

Public  morals III.  282 

Public  notice  in  contracts I.  106 

Public  policy 

in  contracts I.  267 ;  II.  77 

in  partnerships III.  55 

in  real  property V.  40 

Public  proceedings III.  166 

Public  purchase VI.  153 

Public  record  III.  231 

Public  rights III.  277 

Public  sale III.  273 

Public  service  company VI.  1 

contracts  of I.  273 

finances   VI.  113 

distinguished  from  other  corporations III.  197 

franchises III.  279 

services VI.  142 

Public  utility  bonds VI.  124 

Public  welfare 

in  contracts I.  279 

in  public  service VI.  2 

Publishing  a  libel I.  271 

Punishment  of  child • II.  55 
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Purchase 

by  the  public VI.  153 

of  real  estate  by  partnership III.  118 

Purchaser 

defined  in  sales V.  322 

in  good  faith  from  partner III.  93 

Purchaser's  loss V.  252 

Purchase  valuation VI.  142 

Purchasing  ticket VI.  97 

Purpose  specified  in  sales V.  293 

Pursuit  of  happiness III.  205 

Q 

Qualification  of  trainmen VI.  199 

Qualified  fee V.  20,    29 

Qualifying  terms  in  contracts     I.  284 

Quality  of  goods  in  sales V.  322 

Quarantine  laws VI.  197 

Quasi  negotiability IV.  15,    24 

Quiet  possession ; V.  292 

Quo  warranto III.  185,  220,  223 

R 

Racks  as  fixtures V.    18 

Railroad 

as  corporation III.  200 

regulations VI.    51 

time  tables I.  175 

Rate 

in  contracts I.  177 

making  VI.  153 

schedule  VI.  147 

valuation VI.  142 

Ratification 

by  infant II.    39 

by  principal II.  176 

by  corporation III.  240 

relieves  the  agent II.  201 

Real  consent II.    91 

Real  defense IV.  185,  194,  204 
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Real  estate 

in  partnerships III.  72,  118,  171 

in  real  property V.  3,    89 

Real  property 

of  a  married  woman II.    96 

subject  of V.      1 

Reality  of  consent I.  231 

Reasonable  facilities VI.     37 

Reasonable  hour  for  presentment VI.  158 

Reasonable  price II.  18 ;  V.  291 

Reasonable  restraint  of  trade VI.  213 

Reasonable  return VI.  150 

Reasonable  time 

for  infant  to  disaffirm  contract II.  8,    37 

in  making  contract I.  118,  136 

in  presenting  check IV.  151 

on  demand  instrument IV.  149 

Reasonable  use  of  real  property V.    76 

Rebuttable  presumption IV.    80 

Receipt  and  acceptance I.  142 ;  V.  278 

Receiver  in  bankruptcy II.  180;  III.  273;  IV.  136 

Receiving  deposits IV.  215 

Receiving  freight VI.     51 

Recorded  deed V.  104 

Recording  a  mortgage V.  102,  148 

Recording  statutes III.  228 

Records  of  court III.  218 

Recovery  by  infant II.  11,    33 

Redemption  of  property V.    94 

Re-entry V.  30,    42 

Refusal  to  accept 

in  bills  and  notes IV.  137 

in  sales V.  309 

Refusal  to  pay  in  bills  and  notes IV.  137 

Refusal  to  serve  rival VI.     19 

Registered  stockholder III.  270,  329,  334 

Regulation 

of  banks IV.  210,  217 

of  depots VT.    51 

of  railroads VI.    51 
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Reimbursement 

in  contracts I.  270 

in  suretyship V.  134,  146 

of  agent II.  237 

Rejection  of  proposal I.  174 

Relation  between  corporation  and  members III.  309 

Relation  of  confidence I.  264 

Release  of  judgment V.  134 

Release  of  liability VI.    70 

Reliance  on  untruth  in  contracts I.  249 

Relinquishment  of  security V.  146 

Remainders V.  27,  44,    46 

Remedies 

of  buyer  in  sales V.  317 

of  seller  in  sales V.  315 

Removing  fixtures V.    18 

Rents 

and  profits  in  partnerships III.    95 

failure  to  pay V.    86 

of  married  woman II.    98 

Renunciation 

by  agent 11.  284 

of  contract I.  296 

Reorganization VI.  128 

Repeal  of  charter III.  284 

Replevin IH.  183;  V.  247 

Representation 

in  insurance V.  188 

in  sales  V.  262 

to  third  persons  in  partnerships III.    33 

Repudiation 

by  principal II.  190 

by  infant II.    11 

of  contract I.  299 

Reputation  in  partnerships III.    75 

Request  as  an  offer I.  200 

Requisites 

of  form  in  contract I.     37 

of  negotiable  instrument IV.    26 

Re-sale  by  seller V.  310,  313 

Rescinding  contract  by  infant n.    34 
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Residence  of  corporation III.  206 

Restoring  consideration  by  infant II.     31 

Restraining  marriage I.  269 ;  V.     33 

"Restraint  of  Princes  and  Rulers" I.  285 

Restraint  of  trade 

in  corporations III.  185,  360 

in  real  property V.    40 

in  interstate  commerce VI.  213 

Restraints  in  real  property V.  27,    34 

Restrictions  on  an  offer I.  151 

Restrictions  upon  agent II.  204 

Restrictive  covenants V.     39 

Resulting  trust II.    95 

Retention  of  goods  in  sales V.  278,  280,  300 

Retiring  partner III.  79,  145 

Return  of  benefits  by  infant II.     15 

Return  mail  in  contracts I.  130 

Revenue  stamp IV.    43 

Reversions II.  97;  V.  27,    44 

Revocable  contract I.  Ill 

Revocable  power  of  agent II.  276 

Revocation 

of  agent's  authority II.  269 

of  charter III.  215 

of  offer  in  contracts I.  81,  115,  125,  178 

of  proxy  in  corporations III.  359 

Reward  contract I.    76 

Rights 

of  forfeiture V.    43 

of  husband  on  marriage II.  121 

of  members  of  a  corporation III.  336 

of  minority  stockholders III.  349 

of  recourse  in  bills  and  notes IV.  158 

of  reimbursement  by  agent 11.  239 

of  shareholders  to  dividends III.  340 

of  third  persons  in  agency 11.  197 

of  way V.    65 

to  air V.    68 

to  engage  in  banking TV.  209 

to  disaffirm  by  infant II.  22,    36 

to  dissolve  partnership III.  151 
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to  foreclose  mortgage V.  98 

to  vote  in  corporation  meeting III.  270,  354 

Rioters  against  railroad VI.  29 

Riparian  owner V.  77 

Risk  follows  title V.  237,  298 

Rival  business — serving  of VI.  18 

Robbery  loss  by  carrier VI.  29,  75 

Rolling  stock  mortgage III.  259 

Route  in  two  states VI.  183 

Rules 

against  perpetuities V.  49 

as  to  shippers VI.  49 

clearing  house IV.  321 

of  Caveat  Emptor IV.  22 

of  "let  the  buyer  beware" IV.  22 

of  reason  in  anti-trust  cases VI.  230 

Running  of  interest  in  contracts I.  292 

Running  waters V.  75 

Running  with  the  land V.  43 

S 

Safety  and  health  regulations VI.  197 

Safety  deposit  * . . . .  .IV.  268 

Sale 

by  auction V.  298 

by  foreclosure VI.  128 

by  sample V.  276,  293 

C.  O.  D V.  244 

conditional V.  214 

corporation  bonds III.  259 

formalities V.  287,  322 

fungible  goods V.  250 

of  bonds  by  thief VI.  126 

of  buildings V.  11 

of  land II.  167 

implied  warranty  of , V.  270 

ratification  of II.  192 

specific  goods V.  246 

specific  purpose V.  274 

Statute  of  Frauds ._ V.  219 

when  title  passes V.  242 

Salesman — itinerant VI.  181 
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Sample  sale V.  276,  293 

Sanitary  laws VI.  197 

Satisfaction  of  debt III.  192 

Savings  bank IV.  229,  233 

Scalpers  of  tickets VI.  201 

Schedules 

in  contracts I.  177 

in  carriers VI.     51 

of  rates VI.  147 

Scope  of  authority 

of  agent II.  148,  210,  243 

of  partner III.  85,  101,  107 

Scoundrel's  contract I.  272 

Scrawl  as  a  seal I.  15,    68 

Script  in  bills  and  notes IV.      2 

Seal 

in  contracts I.  11,  15,  63,    87 

in  agency II.  168 

in  partnerships III.     58 

of  the  state III.  217 

Secondary  liability IV.  85,  93,  109,  135,  149 

Secret  advantage  in  partnerships III.    99 

Secret  ballot  in  corporations III.  356 

Secret  conditions  of  promoter Ill,  178,  317 

Secret  limitations  in  partnerships III.  85,  107,  137 

Secret  profits  of  promoter III.  237 

Securities 

between  co-sureties V.  143 

collateral V.  115 

loss  of  in  suretyship V.  131 

loss  of  in  banking IV.  265 

loss  of  by  co-surety V.  148 

of  vendor  in  sales V.  280 

subrogated V.  134 

Seduction II.  129 

Seller 

definition  of V.  322 

remedies  of V.  315 

risk  of  V.  298 

skill  of V.  293 

Selling  real  estate III.  118 
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Selling  value VI.  152 

Separate  assets  in  partnerships III.  132,  155 

Separate  estate  of  married  woman.  .II.  99,  100,  105,  108 

Separate  liability  in  partnerships III.  128 

Separate  property  in  partnerships III.  53,  132,  164 

Servant II.  144;  III.  130 

Service  of  process III.  292 

Services  of  child II.    62 

Servient  tenement V.    64 

Settlement  of  balances IV.  317,  327 

Severable  contract I.  272 

Several  liability III.  128,  132,  135 

Share  in  corporation III.  321,  326 

Share  in  partnership III.  86,  192 

Shareholders 

insurable  interest  of V.  156 

Shareholder's 

right  to  dividends III.  340 

suit  in  own  name III.  350 

title  in  property V.  158 

Sheriff's  sale VI.  128 

Sherman  Law VI.  217 

Shipments 

arrival  of VI.    88 

out  of  state VI.  205 

Shipper's 

duties VI.    40 

negligence VI.  63,    79 

notice VI.    46 

Shipping  rules VI.    49 

Sight  bill IV.  141 

Sight  draft III.    60 

Signature 

in  contracts I.  47,    51 

in  bills  and  notes IV.  28,  30,  37 

Simple  contract I.  17;  II.  42;  IV.    28 

Sister's  insurable  interest V.  166 

Situs  of  partnership III.    69 

Size  as  a  test VI.  233 

Slander 
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action  in III.  203 

dishonor  of  check IV.  311 

Social  organization III.      7 

Society  of  wife II.  127 

Sole  executor III.  261 

Solemn  instrument I.     16 

Special  incorporation  act III.  282,  344 

Special  agents II.  206,  210 

Special  authority II.  281 

Special  charter III.  213 

Special  carrier VI.    37 

Special  deposit 

and  insolvency IV.  263 

baihnent IV.  265 

definition  of IV.  276 

loss  of IV.  265 

Special  order  test V.  227 

Special  partner III.  34,    43 

Specialties I.     16 

Specifications  in  contracts I.  172 

Specific  deposit 

and  insolvency IV.  263 

bailment IV.  272 

definition  of IV.  251 

loss  of IV.  269 

Specific  goods 

definition  of V.  322 

sale  of V.  246 

Specific  lien VI.    96 

Specific  mass  in  sales V.  289 

Specific  performance II.  3,  170,  285 

Speculation  in  goods III.      2 

Spendthrift  trust V.     35 

Spoken  warranty V.  263 

Spouse n.    77 

Stage  coach  line I.  106 

Stamp  tax  law III.  210 

State  bank  note IV.  225 

State  taxes VI.  203 

Statement  of  fact V.  262 

Statement  of  opinion V.  198,  262 
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Statute  of  Frauds 

in  agency II.  164 

in  contracts I.  52,  55,  283 

in  partnerships III.     58 

in  bills  and  notes IV.    31 

in  real  property V.    83 

in  suretyship V.  116 

in  sales V.  219 

Statute  of  Limitations I.  217 

Statute  of  3  and  4  Anne IV.     12 

Statutory  mortgage VI.  120 

Stepmother  II.    74 

Stipulated  time  in  contracts I.  292 

Stock 

as  personal  property III.  329 

at  par III.  339 

certificates III.  194 

forfeited III.  267 

Statute  of  Frauds V.  222 

subscription HI.  309,  323 

Stock  in  trade III.  115 

Stockbroker's  agreement VI.  186 

Stockyard  monopoly VI.     51 

Stolen  bill  of  lading IV.     14 

Stolen  certificates  of  deposit IV.      4 

Stoppage  in  transit IV.  23;  V.  280,  310;  VI.    91 

Storm  destroying  shipment VI.     63 

Stream — underground  V.    75 

Street  cars VI.  102 

Street  railways III.  200 

Strict  surety V.  143 

Strict  type  of  savings  bank IV.  229 

Strike  causing  fire V.  205 

Strike  causing  loss  of  shipment VI.     53 

Sub-agent II.  214,  218,  228 

Subject  matter  of  contract I.  226 

Subrogation  in  suretyship V.  134 

Subscription 

based  on  prospectus III.  314 

contract  of I.  121,  193 ;  III.  230,  309,  321 

Subsequent  holder IV.     84 
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Subsequent  mortgage V.  104 

Subsequent  promise  in  contract I.  210 

Subsequent  purchaser 

in  sales V.  258 

of  land V.  104 

Subsequent  ratification II.  192 

Subsequent  stipulation I.  109 

Subsequent  writing V.  236 

Subsidiary  bond V.  140 

Substantial  compliance I.  293;  III.  221 

Substituted  agreement I.  282 

Sub-surface  water V.    74 

Support 

by  the  father II.  58,    67 

lateral V.    79 

of  the  child II.    19 

of  the  wife II.  130 

Surety 

in  agency II.  155,  211,  267 

in  partnerships III.  126,  134 

joint  obligors V.  122 

to  guardian II.    61 

to  infant V.  125 

supplemental V.  142 

Suretyship 

and  writing V.  117 

Statute  of  Frauds V.  116 

Surety's 

discharge V.  129,  135 

indemnity  . V.  127 

payment V.  128 

Surface  ground V.    22 

Surface  waters V.    70 

Surplus 

in  partnerships III.  155 

in  corporations III.  342 

Surrender 

of  lien V.  134 

of  voting  power III.  360 

Surviving  partner III.  153,  157,  163 

S3nmibol  of  goods IV.    24 
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Syndicates III.  52,  249,  356 

T 

Tax  on  state  bank  notes IV.  255 

Tax  upon  imports V.  205 

Taxes  on  life  estate V.  25 

Taxing  power III.  328 

Telegrams  in  contracts I.  79,  81,  140 

Telegraph  companies III.  200 

Telephone  companies III.  200;  VI.  165 

Tenant 

and  agent II.  149 

at  will V.  84,  87 

by  sufferance V.  87 

contract  of V.  82 

insurable  interest  of V.  152 

Tender IV.  85 

Tender  of  delivery V.  305 

Tenor  of  acceptance IV.  101 

Tenor  of  a  note IV.  88 

Termination 

of  agency II.  266,  277,  287 

of  agency  by  death II.  291 

of  carriage VI.  107 

of  contract I.  113 

of  partnership III.  143,  193 

of  partnership  by  death III.  156 

of  partnership  by  operation  of  law III.  165 

of  partnership  by  judicial  decree III.  167 

Test  size  in  Anti-trust  Law VI.  233 

Theatres  as  public  service  companies III.  200 

Theft 

from  carrier VI.  29 

of  certificates  of  deposit IV.  4 

of  negotiable  bonds VI.  126 

of  negotiable  instruments IV.  4 

Things 

appurtenant V.  61 

representing  value VI.  174 

Threats  in  making  contracts I.  260 

Ticket  scalper's  rights VI.  201 
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Time 

for  performance  of  contract I.  22,  298 

of  delivery  by  carrier VI.  56 

of  delivery  in  sales V.  305 

of  issue  of  negotiable  instruments IV.  34 

of  ratification II.  186 

of  shipment V.  245 

to  make  claim VI.  73 

Title 

documents  of V.  300 

in  sales V.  208 

of  assignor IV.  22 

of  indorser IV.  22,  121 

on  C.  0.  D.  orders V.  245;  VI.  177 

on  disaffirmance  by  infant II.  25 

to  partnership  property HI.  94,  156 

to  property  of  corporation III.  182 

to  real  estate III.  159 

warranty  of V.  270 

"To  bearer" IV.  46 

"To  order" IV.  46 

Torts 

by  agent III.  140 

by  infant II.  50 

by  partner III.  140 

Tower  of  London IV.  12 

Trade  chattels V.  15 

Trade  marks V.  3 

Trade  usage II.  229 

Trading  business III.  39 

Trading  companies  III.  218 

Trading  partnerships III.  38,  113,  117,  122 

Trading  stamps VI.  174 

Train  schedule VT.  51 

Transfer 

by  indorsement IV.  15 

of  shares  of  stock III.  329 

of  title V.  299 

on  the  books  of  the  company III.  329 

Transit— stoppage  in V.  280 

Transmission  of  intelligence VI.  165 
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Transportation 

as  commerce VI.  163 

through  states VI.  197 

Traveler's  rights VI.    22 

Travehng  salesman VI.  177 

Treasury  stock  III.  268 

Trees  as  real  property V.  223 

Trespasses II.    48 

Trial  sale V.  295 

True  test  of  partnership III.    28 

Trust  business III.  262 

Trust  deed 

in  corporations III.  256 

in  real  property V.  104 

of  public  service  companies V.  113,  115 

Trust  estates V.    47 

Trust  fund  and  insolvency IV.  275 

Trust  legislation VI.  213 

Trust  mortgage , V.  104 

Trustee 

in  agency II.  159,  220 

in  banking IV.  271 

in  bankruptcy II.  198,  288 

in  corporations III.  185 

in  spendthrift  trust V.    37 

in  voting  trust III.  359 

Twenty-first  birthday II.      2 

Twenty-one  years  and  life  in  being V.    50 

Taxation  valuation VI.  153 

U 

"Ultimate  result  test" V.  227 

Ultra  vires III.  250,  297,  303 

Unascertained  goods V.  293 

Unauthorized  act II.  199 

Unauthorized  contract II.  201,  244,  248 

Uncertainty 

in  contracts I.    90 

of  time  in  negotiable  instruments IV.  8,    56 

Uncle's  insurable  interest V.  170 

Unconstitutional  law III.  280 
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Unconditional  order  to  pay IV.  302 

Unconditional  payment IV.    50 

Undated  note  IV.    32 

Underground  stream V.    75 

Undisclosed  principal II.  255 

Undue  influence I.  261 

Unexpressed  terms  in  contract I.    92 

Unfair  advantage I.  265 

Unfair  competition VI.    16 

Unfair  taxation III.  328 

Uniform  bills  of  lading VI.    81 

Uniform  sales  act V.  287 

Unilateral  contracts I.    32 

Union  Pacific  land  grant VI.  117 

Unissued  capital III.  268 

Unjust  treatment II.  124 

Unknown  principal II.  255 

Unlimited  personal  liability III.  192 

Unpaid  premiums V.  186 

Unpaid  seller V.  309 

Unperformed  contract I.  300 

Unprofitable  business III.  276 

Unqualified  order IV.    51 

Unreasonable  delay II.    37 

Unreasonable  restraint  of  trade I.  269 

Unreasonable  time  in  dissolving  partnership III.  148 

Unrecorded  deeds V.  104 

Unrecorded  lien III.  226 

Unregistered  letter I.  290 

Unregistered  transfer  of  stock III.  334 

Unsealed  contracts II.  169 ;  III.     58 

Unsubscribed  stock III.  268 

Usage  in  contracts I.  95;  II.  207,  210,  229 

Usage  of  trade V.  293 

Usages  of  merchant IV.      2 

Use  of  firm  name III.    61 

Usury IV.  207;  V.  133 

Usurpation  of  power III.  348 

V 

Vacancy  in  public  office I.  275 
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Vague  contract I.  213 

Validity  of  corporation III.  223 

Valuable  consideration 

in  contracts I.  87,  180 

in  bills  and  notes IV.    63 

Valuation 

for  accounting VI.  153 

for  taxation VI.  153 

Value  defined IV.    63 

Value  received IV.    77 

Value 

of  articles  shipped VI.    79 

of  public  service  corporations VI.  142 

Vendor 

delivery  by V.  256 

lien  of V.  239,  280 

loss  of V.  252 

Verbal  contract V.  236 

Voidability II.      2 

Void  ab  initio II.  13;  III.  364 

Voidable  contracts I.  69;  II.  5,  10,  37,  180 

Voidable  title V.  299 

Void  agreement I.    63 

Void  attempt III.  281 

Void  charter III.  223 

Void  contracts II.      5 

Volunteer  information  in  insurance V.  188 

Vote  by  proxy III.  355 

Voting  power III.  339 

Voting  trust III.  185,  356 

Voucher  check IV.  302 

W 

Wafer— use  of  in  contracts I.    67 

Wagering  contract I.  277 ;  V.  151 

Wager  policy V.  155,  182 

Wagers  upon  race  horses III.    54 

Wages 

of  child II.     64 

in  partnerships III.     17 

Waiting  room  of  station VI.    97 

Waiver  of  contracts I.  279 
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Waiving  insurable  interest V.  150 

Want  of  authority II.  204 

Want  of  mutuality I.  157 

Ward  and  guardian I.  240 

Warehouseman 

liability  of VI.    26 

nature  of  calling III.  200;  VI.      2 

receipt  of V.  259 

Wares  and  merchandise I.    57 

Warranties 

in  contracts I.  233 

express V.  267 

general V.  267 

in  insurance V.  188,  198 

in  partnerships III.  117 

in  sales V.  261,  291 

of  quality V.  320 

of  title V.  270 

War  revenue  stamp IV.    59 

Waste 

of  infant's  property. 11.    35 

in  real  property V.    22 

Wasting  capital  stock III.  348 

Water  carriers III.  200 

Waters 

percolating V.    74 

sub-surface V.    74 

Wayfaring  men VI.    25 

Wax  impression I.  17,     67 

Way  of  necessity V.     63 

Weak  minded  person II.    88 

Weighing  and  measuring V.  250 

Wharfage III.  200 

Wharfinger's  lien VI.    96 

Wife's  marital  rights II.  128 

Wife's  necessaries II.  105 

Wife's  separate  estate II.     98 

Willful  trespass  II.    73 

Wills — construction  of V.     25 

Will  power  in  contracts I.  260 
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Wind  up  business III.  159 

Withdrawal  of  partner III.  167 

Woman's  contract  with  husband IV.  195 

Words 

of  consideration  in  a  note .' IV.    77 

of  demand IV.     43 

of  description V.  270 

of  negotiabihty IV.    47 

of  order IV.     43 

of  promise IV.  29,    37 

of  request  not  an  order IV.     43 

Writing 

in  contracts I.  18,  43 ;  V.    84 

in  sales V.  208,  235,  287 

of  negotiable  instrument IV.     30 

with  pencil IV.     26 

with  ink IV.     26 

Writ  of  attachment V.  240 

Written  authority II.  163 

Written  contract I.  40;  II.  159 ;  III.     58 

Written  disaffirmance II.    27 

Written  warranty V.  263 

Wrongful  act 

of  agent III.  129,  141 

of  partner III.  127 

Wrongful  punishment  of  child II.     57 

Wrongs 

arising  from  contract II.    49 

committed  after  marriage II.  116 

of  executor V.  139 
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